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MONTAGUE  WIND POWER FACILITY  

Draft PROPOSED ORDER 

I. INTRODUCTION  

This draft proposed order addresses an application for a site certificate for the 1 

construction and operation of a proposed wind energy facility in Gilliam County near Arlington, 2 

Oregon. The applicant is Montague Wind Power Facility LLC. The applicant has named the 3 

proposed facility the ñMontague Wind Power Facilityò (MWPF). The Oregon Department of 4 

Energy (Department) issues this draft proposed order based on its review of the application and 5 

the comments and recommendations on the application by state agencies, local government, 6 

tribal organizations and the public.  7 

Oregon Revised Statutes (ORS) 469.320 requires a site certificate from the Energy 8 

Facility Siting Council (Council) before construction of a ñfacility.ò ORS 469.300 defines 9 

ñfacilityò as ñan energy facility together with any related or supporting facilities.ò The proposed 10 

MWPF would be an ñenergy facilityò under the definition in ORS 469.300(11)(a). A ñsite 11 

certificateò is a binding agreement between the State of Oregon and the applicant, authorizing 12 

the applicant to construct and operate a facility on an approved site and incorporating all 13 

conditions imposed by the Council on the applicant. 14 

It is the public policy of the State of Oregon that ñthe siting, construction and operation 15 

of energy facilities shall be accomplished in a manner consistent with protection of the public 16 

health and safety and in compliance with the energy policy and air, water, solid waste, land use 17 

and other environmental protection policies of this state.ò ORS 469.310. A site certificate issued 18 

by the Council binds the state and all counties, cities and political subdivisions of Oregon. Once 19 

the Council issues the site certificate, the responsible state agency or local government must 20 

issue any necessary permits that are addressed in the site certificate without further proceedings. 21 

ORS 469.401(3). The Council has continuing authority over the site for which the site certificate 22 

is issued and may inspect the site at any time in order to ensure that the facility is being operated 23 

consistently with the terms and conditions of the site certificate. ORS 469.430. 24 

To issue a site certificate for a proposed facility, the Council must determine that ñthe 25 

facility complies with the standards adopted by the Council pursuant to ORS 469.501 or the 26 

overall public benefits of the facility outweigh the damage to the resources protected by the 27 

standards that facility does not meet.ò ORS 469.503(1). The Council, further, must decide 28 

whether the proposed facility complies with all other applicable Oregon statutes and 29 

administrative rules identified in the project order, excluding requirements governing design or 30 

operational issues that do not relate to siting and excluding compliance with requirements of 31 

federally delegated programs. ORS 469.401(4) and 469.503(3). In addition, the Council must 32 

include in the site certificate ñconditions for the protection of the public health and safety, for the 33 

time for completion of construction, and to ensure compliance with the standards, statutes and 34 

rules described in ORS 469.501 and ORS 469.503.ò ORS 469.401(2). 35 

In accordance with ORS 469.370(1), the Department issues a draft proposed order on an 36 

application. After the draft proposed order has been issued, the Council must conduct at least one 37 

public hearing in the affected area. At the hearing, the Council takes public comment on the 38 

application and draft proposed order. ORS 469.370(2). Any issues that may be the basis for a 39 
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contested case hearing must be raised by the public hearing comment deadline or they are 1 

waived and cannot be considered in a contested case. ORS 469.370(3). 2 

After the public hearing and the Councilôs review of the draft proposed order, the 3 

Department issues a proposed order. The Department issues a public notice of the proposed order 4 

and a notice to eligible persons that specifies a deadline for requests to participate as a party in 5 

the contested case and the date for the initial prehearing conference. ORS 469.370(4). Only those 6 

who appeared in person or in writing at the public hearing on the application (described in the 7 

preceding paragraph) may request to become parties to the contested case, and only those issues 8 

that were raised on the record of the public hearing with sufficient specificity can be considered 9 

in the contested case. ORS 469.370(5). 10 

After the conclusion of the contested case proceeding, the Council decides whether to 11 

grant a site certificate and issues a final order that either approves or rejects the application based 12 

on the standards adopted under ORS 469.501 and any additional state statutes, rules or local 13 

government ordinances determined to be applicable to the proposed facility by the project order. 14 

ORS 469.370(7). Any party to a contested case proceeding may apply for rehearing within 30 15 

days from the date of service of the final order. 16 

The Councilôs final order is subject to judicial review by the Oregon Supreme Court. 17 

Only a party to the contested case may request judicial review, and the only issues that may be 18 

subject to judicial review are issues raised by parties to the contested case. A petition for judicial 19 

review must be filed with the Supreme Court within 60 days after the date of service of the 20 

Councilôs final order or within 30 days after the date the petition for rehearing is denied or 21 

deemed denied. ORS 469.403. 22 

The definitions in ORS 469.300 and Oregon Administrative Rule (OAR) 345-001-0010 23 

apply to terms used in this draft proposed order. 24 

II.  PROCEDURAL HISTORY   

On November 9, 2009, Iberdrola Renewables, Inc. (IBR) submitted a Notice of Intent 25 

(NOI) to apply for a Site Certificate for the MWPF. On November 17, 2009, the Department sent 26 

a public notice of the NOI to persons on the Councilôs general mailing list, to persons on the 27 

special list set up for the project and to property owners identified in the NOI, as required under 28 

OAR 345-015-0110. On November 18, 2009, IBR sent copies of the NOI to a list of reviewing 29 

agencies provided by the Department together with a memorandum from the Department as 30 

described in OAR 345-015-0120. On November 19, 2009, the Department published notice of 31 

the NOI in the East Oregonian. On November 25, the Department published notice of the NOI in 32 

the Condon Times-Journal. 33 

On November 20, 2010, in accordance with ORS 469.480, the Council appointed the 34 

Gilliam County Board of Commissioners and the Morrow County Court as the Special Advisory 35 

Group (SAG) for the review of the MWPF site certificate application.
1
 36 

                                                   
1
 The applicant subsequently revised the proposed site boundary to exclude areas within Morrow County. 

Accordingly, the Morrow County Court no longer met the definition of a Special Advisory Group under ORS 

469.480(1) (ñthe governing body of any local government within whose jurisdiction a facility is proposed to be 

locatedò). Nevertheless, the Council may, under ORS 469.480(2) ñestablish such special advisory groups as are 

considered necessary.ò 
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On December 9, 2009, in Arlington, Oregon, the Department held a public information 1 

meeting about the proposed MWPF and the site certificate process. At the meeting, IBR 2 

announced that the proposed facility would be built entirely on private lands located in Gilliam 3 

County.
2
 The Department accepted public comment on the NOI through December 21, 2009. 4 

On January 5, 2010, after review of the NOI and consideration of public and reviewing 5 

agency comments, the Department issued a project order. 6 

On January 22, 2010, IBR submitted a preliminary application. On January 28, IBR 7 

mailed copies of the preliminary application to a list of reviewing agencies approved by the 8 

Department together with a memorandum from the Department requesting comments from the 9 

reviewing agencies regarding the completeness of the application. The deadline for completeness 10 

comments was February 26, 2010. IBR also sent copies of the preliminary application to public 11 

libraries in Arlington, Condon and Boardman. 12 

On February 2, the Department posted notice of the preliminary application on the 13 

Departmentôs website, including downloadable project maps and key sections of the application. 14 

The notice included information about the locations where members of the public could examine 15 

the entire preliminary application and about how to contact the Departmentôs project officer for 16 

more information. 17 

The following reviewing agencies responded to the Departmentôs request by the February 18 

26
th
 deadline:  19 

Sarah Kelly, Department of State Lands (email, February 21, 2010) 20 

Jerry Murray, Public Utility Commission (email, February 22, 2010) 21 

Jan Houck, Oregon Parks & Recreation Department (email, February 24, 2010) 22 

Steve Cherry, Oregon Department of Fish and Wildlife (email, February 25, 2010) 23 

Susan White, State Historic Preservation Office (email and letter, February 25, 2010) 24 

Susie Anderson, Gilliam County (email and letter, February 26, 2010) 25 

Nancy Gilbert, U.S. Fish and Wildlife Service (email and fax, February 26, 2010) 26 

Shawn Steinmetz, Confederated Tribes of the Umatilla Indian Reservation (email and 27 

letter, February 26, 2010) 28 

On April 14, 2010, IBR formed a wholly-owned subsidiary to be the applicant for the 29 

proposed MWPF and to be the certificate holder of the facility, if the Council were to grant a site 30 

certificate.
3
 Herein, we refer to the subsidiary, ñMontague Wind Power Facility LLC,ò as ñthe 31 

applicant.ò 32 

Based on the Departmentôs review of the preliminary application and on comments 33 

received from reviewing agencies, the Department requested additional information from the 34 

applicant. On April 21, 2010, the Department determined that the application was complete 35 

based on additional information submitted by the applicant since the date of the preliminary 36 

application. The Department requested that the applicant submit an application supplement. The 37 

Department accepted the application supplement on April 27, 2010, and filed the application as 38 

of that date. In accordance with OAR 345-021-0055, the complete application consists of the 39 

                                                   
2
 Confirmed by email from Sara Parsons, December 9, 2009. The NOI project description had included a portion of 

the proposed project to be located in Morrow County. 
3
 Email from Sara Parsons, April 14, 2010. 
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Preliminary Application submitted in January 2010 and the Application Supplement submitted in 1 

April 2010. 2 

The applicant distributed copies of the supplement to the reviewing agencies and others 3 

identified by the Department, together with the notice described in OAR 345-015-0200. In the 4 

notice, the Department asked the reviewing agencies to submit agency reports by May 28, 2010. 5 

The applicant also sent copies of the supplement to the public libraries in Arlington, Condon and 6 

Boardman, for public inspection. 7 

On April 30, 2010, the Council appointed John W. Burgess as the Hearing Officer for the 8 

review of the MWPF site certificate application and any further proceedings, as needed. 9 

On May 3, 2010, the Department issued public notice of the filing of the application. The 10 

Department mailed the notice to the property owners listed in Exhibit F of the application and to 11 

persons on the Councilôs general mailing list and the special mailing list set up for the proposed 12 

facility, as described in OAR 345-015-0190. The notice included information about locations 13 

where copies of the complete application would be available for public review. On May 11 and 14 

12, 2010, the Department published the notice of the application filing in the East Oregonian. On 15 

May 13, 2010, the Department published notice of the application filing in the Condon Times-16 

Journal. The Department, in addition, posted notice of the filing on its website. In the public 17 

notices, the Department invited public comment by a deadline of May 28, 2010. 18 

In response to the public and agency notices that the application had been filed, the 19 

Department received written comments from the following reviewing agencies and members of 20 

the public by the May 28 deadline: 21 

 Reviewing Agencies 22 

Todd Hesse, Oregon Department of Environmental Quality (email, May 10, 2010) 23 

Steve Cherry, Oregon Department of Fish and Wildlife (letter, May 13, 2010) 24 

Jerry Cordova and Nancy Gilbert, U.S. Fish and Wildlife Service (email, May 28, 25 

2010) 26 

 Public Comments 27 

Wayne Hughes (letter, May 24, 2010) 28 

The comments from the Department of Environmental Quality (DEQ) addressed the need 29 

for a National Pollutant Discharge Elimination System (NPDES) permit for construction 30 

activities but did not otherwise describe any water quality concerns about the proposed facility. 31 

The Oregon Department of Fish and Wildlife (ODFW) recommended a site certificate condition 32 

to protect single Washington ground squirrel burrows discovered during pre-construction 33 

surveys. The proposed condition and the designation of Category 1 habitat around single burrows 34 

is discussed herein at page 100. The U.S. Fish and Wildlife Service (USFWS) recommended 35 

golden eagle surveys, project design to avoid golden eagle fatalities and monitoring consistent 36 

with USFWS interim protocols. The applicant responded to the USFWS comments and 37 

summarized the surveys that had been done, design measures and proposed monitoring plans.
4
 38 

An assessment of potential impacts on golden eagles is discussed herein at page 105. Wayne 39 

Hughes expressed concerns about the location of wind turbines near his residence and potential 40 

ñsight, sound and ELF receptionò impacts. In response to the comments of Mr. Hughes, the 41 

                                                   
4
 Email from Jeffrey Durocher, June 10, 2010. 
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applicant determined that his residence had been omitted from the noise impact analysis. The 1 

applicant has initiated discussions with Mr. Hughes regarding his concerns. The noise analysis is 2 

discussed herein beginning at page 126. 3 

The Department considered all of the comments in preparing the Draft Proposed Order. 4 

The Department provided a draft of the Draft Proposed Order to the applicant for review on June 5 

17, 2010. The Department issued the Draft Proposed Order on June 22, 2010, and scheduled a 6 

public hearing to be held on July 22, 2010, in Arlington, Oregon. 7 

III.   GENERAL FINDINGS OF FACT  

1. Description of the Proposed Facility  

(a) Project Overview 

The applicant provided information about the components of the proposed MWPF in 8 

Exhibit B of the application. The proposed MWPF is an electric power generating plant that 9 

would produce power from wind energy. The proposed wind energy facility would consist of 10 

wind turbines and related facility components, including two substations, one or two operations 11 

and maintenance buildings, up to eight permanent meteorological towers, access roads, and 12 

aboveground and underground transmission lines. The MWPF would have a peak generating 13 

capacity of up to 404 megawatts (MW). The average electric generating capacity would be up to 14 

134.7 MW.
5
 Accordingly, the proposed facility is within the Councilôs siting jurisdiction under 15 

ORS 469.300. 16 

The applicant intends to connect the MWPF to the regional transmission system through 17 

the Bonneville Power Administrationôs Slatt Substation. The applicant has proposed one 18 

preferred and two alternate 230-kilovolt (kV) transmission line routes between Slatt and a 19 

facility substation in the central part of the facility. A second substation would be built to collect 20 

power from turbines in the western part of the project, and a 230-kV transmission line would 21 

connect the western area substation to the central substation. 22 

(b) The Energy Facility 

The proposed energy facility would include individual wind turbines, each consisting of a 23 

nacelle (containing the gearbox and generator), a rotor and blade assembly and a turbine tower 24 

and foundation. The applicant is considering turbine sizes in the range of 1.5 MW to 3.0 MW. 25 

The applicant has not yet determined the turbine vendor, the turbine type and generating capacity 26 

or the number of turbines to be built. In the application, the applicant requests flexibility to use 27 

any combination of turbine types, subject to the limitations that no single turbine would have a 28 

generating capacity greater than 3.0 MW and the combined generating capacity of the facility as 29 

a whole would not exceed 404 MW. The maximum number of turbines would be 269 1.5-MW 30 

turbines. Any increase in these overall limits would require an amendment of the site certificate. 31 

In the application, the applicant has analyzed impacts for two turbines that represent the 32 

range of turbines that could potentially be used at the facility: the GE 1.5-MW turbine and the 33 

Vestas V100 3.0-MW turbine. The applicant has analyzed a possible ñminimum turbine layoutò 34 

                                                   
5
 ORS 469.300(4) defines the ñaverage electric generating capacityò of a wind energy facility as the peak generating 

capacity divided by 3.00. 
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of 134 3.0-MW turbines and a possible ñmaximum turbine layoutò of 269 1.5-MW turbines. The 1 

applicant provided the data shown in Table 1 to illustrate the specifications for the range of 2 

turbine types that could be constructed at the facility. 3 

Table 1: Turbine Specifications
6
 

Specification GE 1.5 Vestas V100 

Peak Generating Capacity 1.5 MW 3.0 MW 

Weight (nacelle and tower)
7
 220 US tons 348 US tons 

Hub Height (meters) 80 100 

Rotor Diameter (meters) 77 100 

Maximum Blade Tip Height (meters) 119 150 

Minimum Blade Tip Clearance Above Ground (meters) 41 50 

Maximum Rotor Speed (revolutions per minute) 18 30 

Maximum Sound Power Level (decibels)
8
 104 110 

Tower Base (diameter) 15 feet 16 feet 

Pedestal (diameter) 16 feet 20 feet 

Gravel apron (radius from pedestal) up to 15 feet up to 15 feet 

Each turbine tower would be supported by a reinforced concrete foundation ranging up to 4 

24 meters (80 feet) in width. The foundation design for each turbine would be determined based 5 

on site-specific geotechnical information and structural loading requirements of the selected 6 

turbine model. 7 

A generator step-up transformer would be installed on a separate concrete slab foundation 8 

at the base of each wind turbine tower or within the turbine nacelle or tower. A step-up 9 

transformer increases the output voltage of the wind turbine generator to the voltage of the power 10 

collection system. A gravel turbine pad area (apron) of up to 15 feet in radius from the turbine 11 

base would surround each turbine tower. 12 

(c) Related or Supporting Facilities 

The proposed facility would include the following related or supporting facilities: 13 

 Power collection system 14 

 Control system 15 

 Two collector substations 16 

 230-kV transmission lines 17 

 Meteorological towers 18 

 Operations and maintenance (O&M) facilities 19 

 Access roads 20 

 Public roadway modifications 21 

 Additional construction areas 22 

                                                   
6
 Based on App, Exhibit B, pp. 3-5 and Table B-1, and Exhibit X, Table X-6. 

7
 The weight shown is the weight of metals. It does not include the blades. 

8
 Values shown are not adjusted for uncertainty (typically +/- 2 decibels). 
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Power Collection System 1 

A power collection system operating at 34.5 kV would carry the power from each turbine 2 

to the project substations (described below). To the extent practicable, the collection system 3 

would be installed underground at a depth of at least three feet. Segments of the collector line 4 

could be constructed aboveground where necessary based on geotechnical conditions or other 5 

engineering considerations. Based on the current design, the applicant estimates that 6 

approximately 76 miles of collector cables would be placed underground and 15 miles would run 7 

on aboveground pole structures.
9
 The applicant cannot determine the final length of aboveground 8 

collector line segments until the final component layout is known and geotechnical studies have 9 

been completed, but the applicant has proposed that no more than 27 miles of the collector 10 

system would be aboveground and that the total length of the collector system would not exceed 11 

103 miles.
10

 The Department recommends that the Council adopt Condition 88, which 12 

incorporates these limits. Aboveground segments would be supported by H-frame or monopole 13 

support structures up to 100 feet in height.
11

 Aboveground segments would be either single-14 

circuit or double-circuit and would include a ground wire or shield wire. 15 

After the application was filed, the applicant proposed an alternate collector line route for 16 

connecting the AA, BB, CC, DD and EE turbine strings to the central substation.
12

 A segment of 17 

this collector line would lie within an easement across land occupied by the Leaning Juniper II 18 

Wind Power Facility (LJII).
13

 Another segment would follow the route of the proposed 230-kV 19 

transmission line that would connect the western substation to the central substation (described 20 

below). Use of the alternate collector line route would not increase the temporary or permanent 21 

impacts of the facility as described herein.
14

 22 

Control System 23 

A fiber optic communications network would link the wind turbines to central computers 24 

at the O&M buildings.
15

 A Supervisory, Control and Data Acquisition (SCADA) system would 25 

collect operating and performance data from each wind turbine and from the project as a whole 26 

and allow remote operation of the wind turbines. The SCADA software consists of applications 27 

developed by the turbine vendor or a third-party SCADA vendor. Where underground, 28 

communications lines would be placed in the same trenches as the collector lines, at least three 29 

feet below the surface, and aboveground communications lines would run on the same power 30 

poles as the collector lines and 230-kV transmission lines. The total length of SCADA system 31 

lines would be up to 132 miles.
16

 32 

                                                   
9
 App, Exhibit B, p. 9, and App Supp, Exhibit B, p. 1. 

10
 App, Exhibit B, p. 10; and App Supp, Exhibit B, p. 1. 

11
 App, Exhibit AA, pp. 2-4. 

12
 Email from Sara Parsons, June 16, 2010. The alternate collector line route was shown in a revised Figure C-5c 

attached to the email. 
13

 The easement corridor would include a shared access road, as described herein. 
14

 Email from Sara Parsons, June 16 and 17, 2010. 
15

 App, Exhibit B, p. 10. 
16

 The length of SCADA line on the 230-kV transmission line structures would be 9 miles from the western 

substation to the central substation and 20 miles (2 x 10 miles) from the central substation to Slatt (App, Exhibit B, 

p. 11). Accordingly, the total length of SCADA line would be 132 miles rather than 129 miles as stated in the 

application supplement (App Supp, Exhibit B, p. 2). 
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Substations and 230-kV Transmission Lines 1 

The power collection system would link each turbine to the proposed substations. The 2 

applicant proposes to build two facility substations.
17

 One would be located in the western part of 3 

the site and the other would be located in the central part of the site.
18

 Each substation site would 4 

consist of a graveled, fenced area containing the transformer and switching equipment and an 5 

area to park utility vehicles. Each substation would occupy approximately 5 acres of land.
19

 The 6 

substation transformers would convert the 34.5-kV power from the collection system to 230-kV. 7 

An aboveground, single-circuit 230-kV transmission line up to 9 miles in length would 8 

connect the western substation to the central substation. An aboveground, single-circuit 230-kV 9 

transmission line up to 10 miles in length would connect the central substation to the existing 10 

500-kV Slatt-Buckley transmission line owned by the Bonneville Power Administration (BPA) 11 

at the Slatt substation. The applicant requests the option to select from three possible routes for 12 

the transmission line segment from the central facility substation to the Slatt substation.
20

 13 

The 230-kV lines would be supported by H-frame structures with two galvanized steel or 14 

wood poles or by galvanized steel or wood monopole structures. The support structures would be 15 

80 to 100 feet high.
21

  16 

The power generated by the proposed MWPF would connect to the regional transmission 17 

grid through the existing 500-kV BPA Slatt-Buckley transmission line. The interconnection 18 

switchyard facilities at the Slatt substation are separate from the energy facility. The 19 

interconnection is not considered a related or supporting facility subject to the terms and 20 

conditions of the site certificate.
22

 21 

Meteorological Towers 22 

The proposed facility would include up to eight permanent meteorological (met) towers.
23

 23 

The met towers would be non-guyed lattice-type steel towers approximately 80 meters (262 feet) 24 

in height. Each met tower would be mounted on a concrete foundation.
24

   25 

O&M Facilit ies 26 

The applicant proposes to build up to two O&M facilit ies.
25

 Each O&M facility would 27 

occupy a permanent 3-acre site (during construction, an additional seven acres at each O&M 28 

facility would be used as staging and storage area). Each O&M facility would include a one-29 

story building of up to 8,000 square feet (housing offices, SCADA equipment, bathroom and 30 

kitchen facilities, a break room, a storage area and a garage for vehicle, turbine and equipment 31 

maintenance). In addition, each O&M facility would include storage for lubricants, oils, grease, 32 

antifreeze, degreasers and hydraulic fluids used in the operation and maintenance of the MWPF. 33 

The hazardous materials would be stored within a secondary containment area to prevent any 34 

                                                   
17

 App, Exhibit B, p. 10. 
18

 Possible substation locations are shown on Figures C-4 and C-6 (App, Exhibit C). 
19

 App, Exhibit C, Table C-2. 
20

 The preferred and alternative routes are shown on Figures C-4 and C-6 (App, Exhibit C). 
21

 App, Exhibit R, p. 3. 
22

 BPA would review the proposed interconnection according to the requirements of the National Environmental 

Policy Act (NEPA). 
23

 App, Exhibit B, p. 11. 
24

 App, Exhibit B, Figure B-5. 
25

 App, Exhibit B, pp. 5-6. 
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contamination from leaks or spills.
26

 Each O&M facility would include a fenced and graveled 1 

area for parking and outside storage. 2 

An on-site well at each O&M building would supply water for use during facility 3 

operation.
27

 Sewage from the O&M buildings would be discharged to on-site septic systems. 4 

Power and telephone service for the O&M buildings would be supplied by existing local 5 

providers. 6 

Access Roads 7 

New private access roads would be built to provide access to the facilityôs turbine strings. 8 

The access roads would connect to spur roads at each turbine tower. After the application was 9 

filed, the applicant proposed to obtain easements across land occupied by LJII to provide 10 

alternate access routes to the proposed MWPF.
28

 Within the easements, the certificate holder 11 

would use the private access roads already constructed to serve LJII and would build new road 12 

segments to connect the LJII access roads to the MWPF turbine strings.  13 

There would be approximately 71 miles of new roads constructed for the MWPF.
29

 New 14 

access roads would be up to 20 feet wide.
30

 During construction, approximately 69 miles of the 15 

new roads would be temporarily widened up to 80 feet for crane passage.  16 

In addition, approximately 5 miles of existing private roads would be permanently 17 

widened to 20 (and temporarily widened to 80 feet for crane passage during construction). 18 

Where needed, existing cattle guards would be replaced with wider cattle guards to 19 

accommodate the wider roadway. 20 

Public Roadway Modifications 21 

The applicant states that ñimprovements and upgradesò to existing state and county 22 

public roads may be necessary for construction of the facility.
31

 These modifications would be 23 

confined to the existing road rights-of-way and would be undertaken with the approval of the 24 

Gilliam County Road Department or the Oregon Department of Transportation, depending on the 25 

location of the improvement. The Department recommends that the Council adopt Condition 71 26 

to incorporate these requirements. Upon completion of construction, the certificate holder would 27 

restore public roads to pre-construction condition or better. The Department recommends that the 28 

Council adopt Condition 75 to ensure repair of any damage to county roads. 29 

Additional Construction Areas 30 

During construction, a 7-acre staging area would be located adjacent to each O&M 31 

facility and two 5-acre staging areas would be centrally located.
32

 Separate 2.5-acre staging areas 32 

would be located near turbine strings (the applicant estimates these areas would occupy up to 33 

57.5 acres). At each turbine tower, there would be a rotor laydown and crane maneuvering area 34 

occupying up to 160,000 square feet (the applicant estimates that these areas would occupy up to 35 

977.8 acres). 36 

                                                   
26

 App, Exhibit V, p. 4. 
27

 App, Exhibit B, p. 14, and Exhibit O, pp. 3-4. 
28

 Email from Sara Parsons, June 8, 2010. 
29

 Revised Table C-2 (email from Sara Parsons, June 14, 2010). 
30

 App, Exhibit B, p. 12. 
31

 App, Exhibit K, p. 4, and Exhibit U, p. 6. 
32

 App, Exhibit B, p. 12, and revised Table C-3 (email from Sara Parsons, June 14, 2010). 
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Crane paths would be used during construction to move construction cranes between 1 

individual towers and turbine strings. New access roads and some existing private roads would 2 

be temporarily widened to 80 feet where necessary to accommodate crane travel. Crane paths 3 

that do not parallel access roads would temporarily disturb a 55-foot wide corridor. 4 

Temporary access for construction of above-ground collector line segments and 5 

disturbance around pole locations would affect approximately 66 acres based on the current 6 

layout.
33

 Construction of the underground segments of the collector system would affect 7 

approximately 226 acres. Temporary disturbance associated with construction of 230-kV 8 

transmission lines would affect approximately 31 acres. 9 

The applicant stated that there are existing sources of gravel in the area that could provide 10 

gravel for construction of the facility.
34

 If a new gravel quarry were developed, it would not be a 11 

related or supporting facility because it would be built for use by multiple projects. Under OAR 12 

345-001-0010(49) a new gravel quarry is not a related or supporting facility unless it ñwould not 13 

be built but for construction or operation of the energy facility.ò Likewise, the applicant stated 14 

that a new or existing concrete batch plant would be used to supply concrete during construction, 15 

but that any such batch plant would not be a related or supporting facility, because it would be 16 

used by multiple projects.
35

  17 

The applicant would obtain water for construction purposes from the City of Arlington or 18 

from a new or existing water well. Existing wells owned by the City of Arlington or private 19 

landowners would not be substantially modified to supply construction water and therefore 20 

would not be related or supporting facilities. If a new well is constructed, it would be constructed 21 

for use ñby multiple projects and County needs.ò
36

  22 

2. The Site and Site Boundary 

The applicant provided information about the location of the proposed facility in Exhibit 23 

C of the application. The application includes maps showing the proposed facility location.
37

 The 24 

proposed site overlaps the sites of LJII and the Pebble Springs Wind Project.
38

 The MWPF site 25 

would include easements across areas occupied by LJII and the shared use of access roads within 26 

those easements.
39

 The site is near or adjacent to other existing or approved wind energy 27 

facilities in Gilliam County and Morrow County. 28 

The site is located entirely within Gilliam County. The distance from Arlington to the 29 

Slatt substation (at the northernmost edge of the site boundary) is approximately 1.5 miles. The 30 

distance from Arlington to the nearest part of the site where turbines would be built is 31 

approximately 3.8 miles. The facility would be located on private land for which the applicant 32 

has negotiated or will negotiate long-term leases or easements.
40

 There are approximately 33,485 33 

acres within the site boundary, as shown on Table 6 herein. The applicant has provided a 34 

                                                   
33

 Revised Table C-3 (email from Sara Parsons, June 14, 2010). 
34

 Response to RAI E2 (App Supp, Exhibit E, p. 1). 
35

 Response to RAI E3 (App Supp, Exhibit E, p. 2). 
36

 Response to RAI E1 (App Supp, Exhibit E, p. 1). 
37

 App, Exhibit C, Figures C-1 and C-2. 
38

 App, Exhibit P, Figure P-1. 
39

 Email from Sara Parsons, June 8, 2010. 
40

 The applicant provided Township and Range references in the application (App, Exhibit C, p. 2).  
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preliminary legal description of the site.
41

 The applicant has provided two layouts to illustrate 1 

possible configurations of the proposed MWPF components within the site boundary, using 2 

either 1.5-MW turbines or 3.0-MW turbines.
42

 3 

The applicant has identified two groups of turbines that the Council has previously 4 

approved for construction as part of LJII that could, instead, be built as part of the proposed 5 

MWPF.
43

 One group is located in the western part of the MWPF site and consists of four 6 

proposed turbine locations; the other group is located in the northern part of the MWPF site and 7 

consists of five turbines.
44

 Before beginning construction of the MWPF, the certificate holder 8 

would notify the Department whether the turbines would be built as part of the MWPF or 9 

whether the turbines would be built as part of LJII. The Department recommends that the 10 

Council adopt Condition 26, which incorporates this required notice. Turbines and related 11 

components that are built as part of the MWPF would be subject to the requirements of the 12 

MWPF site certificate; turbines and related components that are built as part of LJII would be 13 

subject to the requirements of the LJII site certificate.  14 

As defined by OAR 345-001-0010, the ñsite boundaryò is the perimeter of the site of the 15 

energy facility, its related or supporting facilities, all temporary laydown and staging areas and 16 

all corridors and micrositing corridors.
45

 The Council has recognized the need for wind energy 17 

developers to have flexibility to ñmicrositeò the final location of wind turbines and related 18 

infrastructure after issuance of a site certificate, based on turbine selection, geotechnical 19 

constraints, site-specific wind resource factors, avoidance of high-value wildlife habitat and the 20 

desire to reduce conflict with farming practices. Beginning in 2006, the Council has approved 21 

micrositing areas in site certificates and site certificate amendments for wind facilities.  22 

Before beginning construction and after considering all micrositing factors, the certificate 23 

holder would provide to the Department a detailed map of the facility, showing the final 24 

locations where the certificate holder proposes to build facility components (recommended 25 

Condition 31). Within 90 days after beginning operation of the facility, the certificate holder 26 

would submit a legal description of the facility site to the Department (Condition 2), as required 27 

by OAR 345-027-0020(2). 28 

3. Construction Deadlines 

The applicant intends to begin construction in late 2010 after issuance of a site certificate. 29 

OAR 345-027-0020(4) requires a certificate holder to begin and complete construction of a 30 

facility by the dates specified in the site certificate. The applicant proposes to begin construction 31 

of the MWPF no later than three years after the effective date of the site certificate and to 32 

                                                   
41

 App, Exhibit C, pp. 2-3, Table C-1 and Figures C-8a through C-8d. 
42

 Figures C-4, C-5a through C-5d, C-6 and C-7a through C-7d (App, Exhibit C). Revised Figures C-4, C-5a through 

C-5d, C-6 and C-7a through C-7d show the road easement corridors shared with LJII (email from Sara Parsons, June 

11, 2010). The applicant proposed an alternate collector line route that would include a segment within a shared road 

easement corridor, as shown on a second revised Figure C-5c (email from Sara Parsons, June 16, 2010). 
43

 App, Exhibit B, p. 2. 
44

 Turbine locations H1, H2, H3, H4, L8, L9, L10, L11 and L12 are shown on Figure C-3a (App Supp, Attachment 

B-1). 
45

 The facility ñsite,ò as defined under ORS 469.300, includes all land upon which the energy facility and its related 

or supporting facilities are located. 
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complete construction no later than six years after the effective date of the site certificate.
46

 The 1 

Department recommends that the Council incorporate these deadlines in Conditions 24 and 25. 2 

IV.  THE COUNCILôS SITING STANDARDS: FINDINGS AND CONCLUSIONS 

The Council must decide whether the proposed MWPF complies with the facility siting 3 

standards adopted by the Council (ORS 469.503). In addition, the Council must impose 4 

conditions for the protection of the public health and safety, for the time of commencement and 5 

completion of construction and to ensure compliance with the standards, statutes and rules 6 

addressed in the project order (ORS 469.401(2)).  7 

The Council is not authorized to determine compliance with regulatory programs that 8 

have been delegated to another state agency by the federal government (ORS 469.503(3)). 9 

Nevertheless, the Council may consider these programs in the context of its own standards to 10 

ensure public health and safety, resource efficiency and protection of the environment.  11 

The Council has no jurisdiction over design or operational issues that do not relate to 12 

siting, such as matters relating to employee health and safety, building code compliance, wage 13 

and hour or other labor regulations, or local government fees and charges (ORS 469.401(4)).  14 

1. General Standard of Review 

OAR 345-022-0000 15 

(1) To issue a site certificate for a proposed facility or to amend a site certificate, the 16 

Council shall determine that the preponderance of evidence on the record supports 17 

the following conclusions: 18 

 (a) The facility complies with the requirements of the Oregon Energy Facility 19 

Siting statutes, ORS 469.300 to ORS 469.570 and 469.590 to 469.619, and the 20 

standards adopted by the Council pursuant to ORS 469.501 or the overall public 21 

benefits of the facility outweigh the damage to the resources protected by the 22 

standards the facility does not meet as described in section (2); 23 

 (b) Except as provided in OAR 345-022-0030 for land use compliance and except 24 

for those statutes and rules for which the decision on compliance has been delegated 25 

by the federal government to a state agency other than the Council, the facility 26 

complies with all other Oregon statutes and administrative rules identified in the 27 

project order, as amended, as applicable to the issuance of a site certificate for the 28 

proposed facility. If the Council finds that applicable Oregon statutes and rules, other 29 

than those involving federally delegated programs, would impose conflicting 30 

requirements, the Council shall resolve the conflict consistent with the public interest. 31 

In resolving the conflict, the Council cannot waive any applicable state statute. 32 

* * *  33 

We address the requirements of OAR 345-022-0000 in the findings of fact, reasoning, 34 

recommended conditions and conclusions of law discussed in the sections that follow. Upon 35 

consideration of all of the evidence in the record, we state our recommended general conclusion 36 

regarding the application in Section VIII  at page 165. 37 

                                                   
46

 App, Exhibit B, p. 18. 
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2. Standards About the Applicant 

(a) Organizational Expertise 

OAR 345-022-0010 1 

(1) To issue a site certificate, the Council must find that the applicant has the 2 

organizational expertise to construct, operate and retire the proposed facility in 3 

compliance with Council standards and conditions of the site certificate. To conclude 4 

that the applicant has this expertise, the Council must find that the applicant has 5 

demonstrated the ability to design, construct and operate the proposed facility in 6 

compliance with site certificate conditions and in a manner that protects public 7 

health and safety and has demonstrated the ability to restore the site to a useful, non-8 

hazardous condition. The Council may consider the applicantôs experience, the 9 

applicantôs access to technical expertise and the applicantôs past performance in 10 

constructing, operating and retiring other facilities, including, but not limited to, the 11 

number and severity of regulatory citations issued to the applicant. 12 

(2) The Council may base its findings under section (1) on a rebuttable presumption 13 

that an applicant has organizational, managerial and technical expertise, if the 14 

applicant has an ISO 9000 or ISO 14000 certified program and proposes to design, 15 

construct and operate the facility according to that program.  16 

(3) If the applicant does not itself obtain a state or local government permit or 17 

approval for which the Council would ordinarily determine compliance but instead 18 

relies on a permit or approval issued to a third party, the Council, to issue a site 19 

certificate, must find that the third party has, or has a reasonable likelihood of 20 

obtaining, the necessary permit or approval, and that the applicant has, or has a 21 

reasonable likelihood of entering into, a contractual or other arrangement with the 22 

third party for access to the resource or service secured by that permit or approval. 23 

(4) If the applicant relies on a permit or approval issued to a third party and the third 24 

party does not have the necessary permit or approval at the time the Council issues 25 

the site certificate, the Council may issue the site certificate subject to the condition 26 

that the certificate holder shall not commence construction or operation as 27 

appropriate until the third party has obtained the necessary permit or approval and 28 

the applicant has a contract or other arrangement for access to the resource or 29 

service secured by that permit or approval. 30 

Findings of Fact 

The applicant provided evidence about its organizational expertise in Exhibit D and about 31 

permits needed for construction and operation of the proposed facility in Exhibit E of the 32 

application. 33 

A. Applicantôs Expertise 

The applicant is a wholly-owned subsidiary of Iberdrola Renewables, Inc. (IBR). IBR has 34 

engaged in the permitting, design and construction of energy facilities throughout the United 35 
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States.
47

 The Council has previously found that IBR or its wholly-owned subsidiaries have the 1 

organizational expertise to construct, operate and retire energy facilities in Oregon, including the 2 

Klondike III Wind Project, the Leaning Juniper II Wind Power Facility and the Helix Wind 3 

Power Facility.
48

 IBR, through its subsidiary, Klondike Wind Power III LLC, is currently 4 

operating the Klondike III Wind Project in full compliance with its site certificate.
49

 5 

The applicant identified specific qualified and experienced internal personnel for 6 

management of the design, construction and operation of the proposed facility.
50

 The applicant 7 

has not selected a prime contractor for construction of the proposed facility but would hire 8 

qualified contractors with direct experience in wind energy facility construction to design and 9 

build the proposed facility (recommended Condition 34). The applicant and IBR have not 10 

received any regulatory citations in the course of constructing and operating wind energy 11 

facilities.
51

 The applicant does not have an ISO 9000 or ISO 14000 certified program, and 12 

therefore OAR 345-022-0010(2) does not apply. 13 

The mitigation actions necessary to demonstrate compliance with Council standards are 14 

described in Sections IV and V and are incorporated in the recommended site certificate 15 

conditions described herein. Based on evidence provided by the applicant, including the 16 

applicantôs experience with other wind projects and the qualifications and experience of 17 

personnel upon whom the applicant would rely, the Department recommends that the Council 18 

find that the applicant could successfully implement and complete the mitigation actions. 19 

B. Third-Party Permits 

The Department recommends that the Council find that third party permits would be 20 

necessary for construction of the proposed MWPF. For the reasons discussed below, the 21 

Department recommends that the Council find that the applicable third parties either have the 22 

necessary permits or have a reasonable likelihood of obtaining the necessary permits.
52

 The 23 

certificate holder will have a contractual relationship with a prime contractor to build the facility 24 

and will select contractors who are experienced in the wind industry.
53

 Experienced and qualified 25 

contractors would have experience in obtaining necessary permits for construction projects. 26 

Considering IBRôs experience in successfully developing other wind energy projects in Oregon, 27 

the Department recommends that the Council find that the applicant has a reasonable likelihood 28 

                                                   
47

 IBR has experience with more than 3,700 MW of wind energy facilities in North America (App, Exhibit D, Table 

D-1). 
48

 Final Order on the application for the Klondike III Wind Project (June 30, 2006), pp. 14-16 (IBR formerly known 

as PPM Energy); Final Order on the Application for the Leaning Juniper II Wind Power Facility (September 21, 

2007), pp. 16-18; Final Order on the Application for the Helix Wind Power Facility (July 31, 2009), pp. 13-16. 
49

 In addition, IBR (formerly known as PPM Energy), through its subsidiary Klamath Energy LLC, is currently 

operating the Klamath Cogeneration Project and the Klamath Generation Peakers in full compliance with their site 

certificates. 
50

 App, Exhibit D, pp. 3-8. 
51

 A serious accident occurred at an IBR-owned wind project, Klondike III, in Oregon. An employee of the turbine 

manufacturer (Siemens) was killed and another was injured. The Oregon Occupational Safety and Health Division 

(OR-OSHA) investigated the accident and issued a citation and fine to Siemens. IBR received no citation from OR-

OSHA as a result of the investigation. 
52

 Gilliam County, DEQ, OWRD and DOGAMI are not bound by the site certificate to issue these permits under 

ORS 469.401. The Council makes no decision as to whether or not these permits should be issued. 
53

 App, Exhibit D, p. 8. 
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of entering into a contractual or other arrangement with third parties for access to the resources 1 

secured by the third-party permits. 2 

Under OAR 345-022-0010(4), if a third party does not have the necessary permit at the 3 

time of the Council action on the application, the Council may issue a site certificate ñsubject to 4 

the condition that the certificate holder shall not commence constructionéuntil the third party 5 

has obtained the necessary permit or approval and the applicant has a contract or other 6 

arrangement for access to the resource or service secured by that permit or approval.ò The third-7 

party permits discussed below are necessary for construction. The Department recommends that 8 

the Council adopt Condition 29, which would require the certificate holder to provide 9 

confirmation that the third parties have obtained the necessary permits and that the certificate 10 

holder has a contract or other arrangement with the third parties for access to the resources 11 

secured by the permits. 12 

Approximately 37 million gallons of water would be needed for dust control, road and 13 

earthwork compaction, and concrete mixing during the construction of the MWPF.
54

 We discuss 14 

water rights below at page 136. The applicant proposes to obtain water from the City of 15 

Arlington under an existing municipal water right or from a new or existing water well under a 16 

limited water use license.
55

 In the application, the applicant included a letter from the Cityôs 17 

Public Works Superintendent indicating that the City could supply the water needed during 18 

construction.
56

 If the applicant needs an alternate source of construction water, the applicantôs 19 

construction contractor or a landowner could supply water from a new or existing well, subject to 20 

a limited water use license issued by the Oregon Water Resources Department (OWRD). The 21 

certificate holderôs construction contractor (or the landowner) would be responsible for obtaining 22 

the limited license needed for use of groundwater for construction purposes.
57

  23 

Concrete mix would be supplied from an existing or new batch plant.
58

 If an existing 24 

batch plant is used, that batch plant would already have the necessary permits to operate and to 25 

supply concrete to other customers. If a new batch plant is constructed, the construction 26 

contractor would be responsible for obtaining all necessary permits. The necessary permits may 27 

include a Gilliam County Conditional Use Permit and DEQ air quality and water quality permits 28 

(for batch plant wastewater, stormwater and dust emissions).  29 

Approximately 536,000 tons of gravel and washed rock would be needed for road 30 

construction and other construction purposes. The applicant proposes to obtain gravel and rock 31 

from existing or new commercial gravel pit sources that provide gravel to Gilliam County or 32 

other customers.
59

 If existing quarries are used, those quarries would already have the necessary 33 

permits to operate and to supply rock and gravel to other customers. If a new quarry is 34 

constructed, the construction contractor would be responsible for obtaining all necessary permits. 35 

The necessary permits may include an operating permit from the Oregon Department of Geology 36 

and Mineral Industries (DOGAMI), a DEQ WPCF-1000 permit or other DEQ permits as 37 

required for operation, and a Gilliam County Conditional Use Permit.  38 

                                                   
54

 App, Exhibit O, p. 1. 
55

 App, Exhibit O, p. 3. 
56

 App Supp, Attachment O-1. 
57

 App, Exhibit E, p. 8, and Exhibit O, p. 3. 
58

 App, Exhibit G, p. 6, and App Supp, Exhibit E, p. 2. 
59

 App, Exhibit G, p. 1. 
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Conclusions of Law 

For the reasons discussed above and subject to the recommended site certificate 1 

conditions discussed herein, the Department recommends that the Council find that the applicant 2 

has demonstrated that it has the organizational expertise to construct and operate the proposed 3 

facility. The Department recommends that the Council further find that the certificate holderôs 4 

construction contractor has a reasonable likelihood of obtaining third-party permits necessary for 5 

construction of the facility. The Department recommends that the Council find that the applicant 6 

has a reasonable likelihood of entering into contractual or other arrangements with third parties, 7 

as described above, for access to the resources or services secured by those permits. Based on 8 

these findings, the Department recommends that the Council conclude that the applicant has met 9 

the Organizational Expertise Standard. 10 

(b) Retirement and Financial Assurance 

OAR 345-022-0050 11 

To issue a site certificate, the Council must find that: 12 

(1) The site, taking into account mitigation, can be restored adequately to a useful, 13 

non-hazardous condition following permanent cessation of construction or operation 14 

of the facility.  15 

(2) The applicant has a reasonable likelihood of obtaining a bond or letter of credit 16 

in a form and amount satisfactory to the Council to restore the site to a useful, non-17 

hazardous condition. 18 

Findings of Fact 

A. Retirement 

The wind facility is expected to have a useful life of at least 25 to 30 years. If the facility 19 

were ñre-poweredò in the future by upgrading existing towers with more efficient turbines and by 20 

replacing other infrastructure and related equipment, it could have a useful life longer than 30 21 

years. 22 

OAR 345-022-0050(1) ensures that the facility site can be restored to a useful, non-23 

hazardous condition at the end of the facilityôs useful life. For the purpose of the standard, a 24 

ñuseful, non-hazardous conditionò is a condition consistent with the applicable local 25 

comprehensive land use plan and land use regulations. The proposed MWPF is located on land 26 

zoned Exclusive Farm Use (EFU). To satisfy the standard, therefore, the applicant must show 27 

that the site can be restored to a non-hazardous condition suitable for farm use. 28 

The certificate holder is obligated to retire the facility upon permanent cessation of 29 

construction or operation. The Department recommends that the Council adopt Conditions 8, 9, 30 

32 and 33 to address the certificate holderôs site restoration and financial assurance obligations.
60

 31 

Before restoring the site, the certificate holder must submit a final retirement plan for approval 32 

by the Council (Condition 9). The retirement plan must describe the activities necessary to 33 

restore the site to a useful, non-hazardous condition. After Council approval of the plan, the 34 

certificate holder must obtain the necessary authorizations from the appropriate regulatory 35 

                                                   
60

 Conditions 8 and 9 are mandatory conditions under OAR 345-027-0020. 
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agencies to proceed with restoration of the site. Conditions 8 and 32 require the certificate holder 1 

to maintain a bond or letter of credit to ensure that funds would be available to the Council to 2 

restore the site if the certificate holder does not retire the facility as required by Condition 9.  3 

It is customary for a performance bond to contain provisions allowing the surety to 4 

complete construction of a project in order to reduce its potential liability. Oregon law and 5 

Council rules require a site certificate for construction or operation of an energy facility. ORS 6 

469.320(1); OAR 345-027-0100(1). Accordingly, when a certificate holder elects to use a bond 7 

to meet the financial assurance requirements and the surety retains the right to complete 8 

construction and to operate or retire the energy facility, the Council requires the certificate holder 9 

to ensure that the surety has agreed to comply with all applicable statutes, Council rules and site 10 

certificate conditions. In addition, the Council requires that the surety seek Council approval 11 

before commencing construction, operation or retirement activities. These requirements are 12 

included in recommended Condition 33. 13 

Restoring the site to a useful, non-hazardous condition upon retirement would involve 14 

dismantling all aboveground structures. Nacelles and rotors would be removed, and the turbine 15 

towers would be dismantled. Pad-mounted transformers and related aboveground equipment 16 

would be removed. Concrete turbine tower and transformer pads and underground foundations 17 

would be removed to a minimum depth of three feet below grade. Gravel or crushed rock would 18 

be removed from adjacent turbine pad areas. The O&M building would be removed (or, at the 19 

request of the landowner, the buildings might be converted to farm use). All aboveground 230-20 

kV and 34.5-kV transmission lines, SCADA lines, and support structures would be removed. 21 

Underground transmission lines and communication cables that are at least three feet below 22 

grade would be left in place. At a depth of three feet, underground components and foundations 23 

are not expected to interfere with farming practices or crop root growth.
61

  24 

All excavated areas would be backfilled with topsoil. The surface would be graded. The 25 

affected areas, including areas temporarily disturbed during site restoration activities, would be 26 

replanted with native plant seed mixes or agricultural crops, as appropriate, based on the use of 27 

surrounding lands. Demolition waste material would be transported for disposal at authorized 28 

sites. 29 

For the purposes of the site restoration cost estimate, the Department assumes that facility 30 

access roads would be removed, except those roads that existed prior to facility construction.
62

 31 

Road areas would be restored with topsoil, graded and replanted with native plant seed mixes or 32 

agricultural crops, as appropriate. Access roads might be left in place based on landowner 33 

preference. 34 

The proposed facility would not have any underground storage tanks. Each O&M facility 35 

would contain oil storage for 330 gallons of new oil (used primarily for wind turbine gear 36 

lubrication) and 330 gallons of waste oil.
63

 The O&M facilities would include storage for grease, 37 

antifreeze, degreasers and hydraulic fluids used in the operation and maintenance of the 38 

MWPF.
64

 The hazardous materials would be stored within a secondary containment area to 39 

                                                   
61

 Email from Jordan Maley, Oregon State University Extension Service, March 25, 2010.  
62

 For the purposes of the estimate, the Department assumed that the turbine access roads that are shared with LJII 

would be removed during restoration of the MWPF site. 
63

 App Supp, Exhibit B, p. 6. 
64

 App, Exhibit G, Table G-1. 
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prevent any contamination from leaks or spills.
65

 Small quantities of lubricants, antifreeze and 1 

other hazardous materials would be transported within the site during operation, and leaks, spills 2 

and improper handling of these materials could occur. The handling of hazardous materials is 3 

discussed herein at page 125. The Departmentôs site restoration estimate assumes that the cost of 4 

clean-up of any contamination from minor spills would be covered by the Future Developments 5 

Contingency adder. 6 

The Department recommends that the Council find that the actions necessary to restore 7 

the site are feasible and that restoration of the site to a useful, non-hazardous condition could be 8 

achieved. 9 

B. Estimated Cost of Site Restoration 

OAR 345-022-0050(2) addresses the possibility that the certificate holder is unable or 10 

unwilling to restore the site upon permanent cessation of construction or operation of the facility. 11 

A bond or letter of credit provides a site restoration remedy to protect the State of Oregon and its 12 

citizens if the certificate holder fails to perform its obligation to restore the site under any 13 

circumstances. The bond or letter of credit must remain in force until the certificate holder has 14 

fully restored the site. To provide a fund that is adequate for the State to pay site restoration costs 15 

if the certificate holder fails to perform its obligation, the Council assumes circumstances under 16 

which the restoration cost would be highest. 17 

The applicant estimated that the cost of site restoration in 1
st
 Quarter 2010 dollars would 18 

be approximately $21.219 million, excluding any deduction for scrap or salvage value.
66

 The 19 

applicantôs estimate assumed a maximum of 269 GE 1.5-MW turbines would be removed.  20 

 The Departmentôs independent cost estimate, following the estimating procedure 21 

outlined in its draft ñFacility Retirement Cost Estimating Guide,ò assumes a facility 22 

configuration that would result in the highest site restoration cost consistent with the maximum 23 

design flexibility requested by the applicant. The assumptions underlying the Departmentôs 24 

estimate are as follows: 25 

 269 GE 1.5-MW turbines, each weighing 220 U.S. tons (including the weight of 26 

steel in the towers and nacelles).
67

 27 

 Turbine foundations containing 37.7 cubic yards of concrete above three feet 28 

below grade.
68

 29 

 269 step-up transformers, supported on concrete foundations containing 9 cubic 30 

yards of concrete.
69

 31 

 8 meteorological towers.
70

 32 

 27 miles of double-circuit aboveground 34.5-kV collector line supported on 720 33 

H-type poles spaced an average of 200 feet apart.
71

 34 

                                                   
65

 App, Exhibit V, p. 4. 
66

 App, Exhibit W, Attachment W-1, Table W-1. 
67

 App, Exhibit B, p. 4. The Department assumes that internal ladders and platforms are included in the net weight of 

metals in each turbine tower. 
68

 Response to informal RAI (App Supp, Exhibit B, pp. 2-3). 
69

 Response to informal RAI (App Supp, Exhibit B, pp. 2-3).   
70

 App, Exhibit B, p. 11. 
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 54 collector system junction boxes.
72

 1 

 19 miles of single-circuit 230-kV transmission line on H-type supports spaced as 2 

close as 500 feet apart.
73

 3 

 Removal of 82 miles of access roads.
74

 4 

 Removal of facility components would disturb additional area around the 5 

component footprints. The estimated areas affected and the unit costs to restore 6 

these areas, based on the severity of disturbance expected, are shown in the table 7 

below.
75

 8 

Using these highest-cost assumptions, the Department estimated the site restoration cost 9 

for the proposed MWPF as shown in Table 2.
76

 10 

Table 2: Cost Estimate for Facility Site Restoration 

Cost Estimate Component Quantity Unit Cost Extension 

Turbines      

Disconnect electrical, ready for disassembly (per turbine) 269 $924  $248,556  

Remove turbine blades, hubs and nacelles (per turbine) 269 $4,910  $1,320,790  

Remove turbine towers (per net ton of steel) 59,180 $63  $3,728,340  

Remove turbine foundation (per cubic yard) 10,141 $30  $304,230  

Remove pad transformers and foundations (per turbine) 269 $2,199  $591,531  

Restore turbine pads and turnouts (per acre) 14 $7,691  $107,674  

                                                                                                                                                                    
71

 App, Exhibit B, pp. 10 and 17-18, Exhibit C, Table C-2, and response to informal RAI (App Supp, Exhibit B, p. 

1). The applicant stated that aboveground segments of the collector system might be either single or double circuit 

lines. To estimate the highest cost, the Department assumed that all aboveground segments would be double-circuit, 

consisting of six conductor wires and one SCADA line. The support structures would include up to 72 turning 

structures, described in the application (App Supp, Exhibit B, pp. 6-8). The Department assumed that the 

incremental removal cost for turning structures would not be significant.  
72

 Response to informal RAI (App Supp, Exhibit B, p. 2).   
73

 App, Exhibit B, pp. 11 and 18, Exhibit C, Table C-2, Exhibit AA, p. 11, and response to informal RAI (App Supp, 

Exhibit B, p. 2). The 230-kV transmission line from the western substation to the central substation (up to 9 miles in 

length) would have three conductor wires plus one SCADA line. The transmission line from the central substation to 

the Slatt substation (up to 10 miles in length) would have three conductors and two SCADA lines. The support 

structures would include up to 25 turning structures, described in the application (App Supp, Exhibit B, pp. 6-8). 

The Department assumed that the incremental removal cost for turning structures would not be significant. 
74

 App, Exhibit B, p. 12, and Exhibit C, p. 5, including removal of access roads that are shared with LJII. 
75

 The unit cost for restoring temporarily disturbed areas around access roads, turbine turnouts, met towers and 

O&M facilities assumes that grading and seeding would be needed. The unit cost for restoring crane paths, turbine 

disassembly areas and areas around turbine pads and transmission line support structures assumes that only seeding 

would be needed. Temporary disturbance for removal of access roads includes removal of access roads that are 

shared with LJII. 
76

 The Facility Retirement Cost Estimating Guide computes the retirement and site restoration cost in terms of mid-

2004 dollars. Table 2 shows unit costs in mid-2004 dollars and an adjustment of the subtotal to 3
rd
 Quarter 2010 

dollars using a multiplier of 1.1472. The multiplier was generated by dividing the 3
rd
 Quarter 2010 Gross Domestic 

Product Implicit Price Deflator (GDP) by the average of the 2
nd

 Quarter and 3
rd
 Quarter 2004 GDP, or 

111.0455/96.7935. For this calculation, the Department obtained the current GDP index values from the Oregon 

Department of Administrative Servicesô ñOregon Economic and Revenue Forecast.ò   
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Met Towers      

Dismantle and dispose of met towers (per tower) 8 $7,833  $62,664  

O&M Facility     

Remove O&M Building 2 $42,222  $84,444  

Substation      

Dismantle and dispose of substation 2 $123,775  $247,550  

Transmission Line      

Remove 230-kV transmission line (per mile) 19 $16,808  $319,352  

Remove aboveground 34.5-kV collector system (per mile) 27 $4,671  $126,117  

Junction boxes - Remove electrical to 4' below grade (each) 54 $1,246  $67,284  

Access Roads      

Road removal, grading and seeding (per acre) 199 $7,911  $1,574,289  

Temporary Disturbance Areas      

Around access roads, turnouts and met towers (per acre) 575 $5,275  $3,033,125 

Around O&M facility (per acre) 14 $5,275  $73,850  

Around transmission lines and crane paths (per acre) 163 $2,618  $426,734  

Around turbine pads and disassembly areas (per acre) 1045 $2,618  $2,735,810  

General Costs      

Permits, mobilization, engineering, overhead 1 $418,617  $418,617  

Subtotal    $15,470,957  

Subtotal Adjusted to 3
rd

 Quarter 2010 Dollars   $17,748,282  

Performance Bond  1% $177,483  

Gross Cost (adjusted)   $17,925,765  

Administration and Project Management  10% $1,792,576  

Future Developments Contingency  10% $1,792,576  

Total Site Restoration Cost (rounded to nearest $1,000)     $21,511,000  

C. Ability of the Applicant to Obtain a Bond or Letter of Credit 

OAR 345-022-0050(2) requires the Council to decide whether the applicant has a 1 

reasonable likelihood of obtaining a bond or letter of credit in a form and amount satisfactory to 2 

the Council to restore the site to a useful, non-hazardous condition. Based on the estimate shown 3 

in Table 2, the Department recommends that the Council find the value of the financial assurance 4 

bond or letter of credit for restoring the site of the proposed MWPF would not exceed $21.511 5 

million (3
rd

 Quarter 2010 dollars) adjusted annually as described in recommended Condition 32. 6 

The applicant provided information about its financial capability in Exhibits D and M of 7 

the application. The applicant proposes to provide a financial assurance bond or letter of credit in 8 

a form approved by the Council before beginning construction of the facility. The applicant has 9 

provided a letter from Caja de Ahorros y Pensiones de Barcelona (ñla Caixaò), dated April 24, 10 
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2010, stating that IBR, as an affiliate of Iberdrola SA, has ñsufficient available letter of credit 1 

capacityò to support a request for a letter of credit in the amount of $21,219,000.
77

 The letter 2 

does not constitute a firm commitment from la Caixa to issue the letter of credit, but it is 3 

evidence of a reasonable likelihood that the applicant could obtain the necessary financial 4 

assurance.
78

 5 

Conclusions of Law 

For the reasons discussed above and subject to the recommended conditions discussed 6 

herein, the Department recommends that the Council find that the MWPF site, taking into 7 

account mitigation, can be restored adequately to a useful, non-hazardous condition following 8 

permanent cessation of construction or operation of the facility. The Department further 9 

recommends that the Council find that $21.511 million in 3
rd
 Quarter 2010 dollars (adjusted 10 

annually as described in Condition 32) is a reasonable estimate of the cost to restore the site to a 11 

useful, non-hazardous condition. The Department recommends that the Council find that the 12 

applicant has demonstrated a reasonable likelihood of obtaining a bond or letter or credit, 13 

satisfactory to the Council, in an amount adequate to restore the site to a useful, non-hazardous 14 

condition. Based on these findings and the recommended conditions, the Department 15 

recommends that the Council conclude that the applicant has met the Retirement and Financial 16 

Assurance Standard for the proposed MWPF. 17 

3. Standards About the Impacts of Construction and Operation 

(a) Land Use 

OAR 345-022-0030 18 

(1) To issue a site certificate, the Council must find that the proposed facility 19 

complies with the statewide planning goals adopted by the Land Conservation and 20 

Development Commission. 21 

(2) The Council shall find that a proposed facility complies with section (1) if: 22 

 ***  23 

 (b) The applicant elects to obtain a Council determination under ORS 24 

469.504(1)(b) and the Council determines that: 25 

  (A) The proposed facility complies with applicable substantive criteria as 26 

described in section (3) and the facility complies with any Land Conservation and 27 

Development Commission administrative rules and goals and any land use statutes 28 

directly applicable to the facility under ORS 197.646(3); 29 

  (B) For a proposed facility that does not comply with one or more of the 30 

applicable substantive criteria as described in section (3), the facility otherwise 31 

complies with the statewide planning goals or an exception to any applicable 32 

statewide planning goal is justified under section (4); or 33 

  (C) For a proposed facility that the Council decides, under sections (3) or (6), 34 

to evaluate against the statewide planning goals, the proposed facility complies with 35 

                                                   
77

 App Supp, Attachment M-1. 
78

 IBR or its subsidiaries have provided acceptable financial assurance for other facilities under Council jurisdiction, 

including the Klondike III Wind Project, the Leaning Juniper II Wind Power Facility and the Klamath Cogeneration 

Project. 
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the applicable statewide planning goals or that an exception to any applicable 1 

statewide planning goal is justified under section (4). 2 

(3) As used in this rule, the ñapplicable substantive criteriaò are criteria from the 3 

affected local governmentôs acknowledged comprehensive plan and land use 4 

ordinances that are required by the statewide planning goals and that are in effect on 5 

the date the applicant submits the application. If the special advisory group 6 

recommends applicable substantive criteria, as described under OAR 345-021-0050, 7 

the Council shall apply them. If the special advisory group does not recommend 8 

applicable substantive criteria, the Council shall decide either to make its own 9 

determination of the applicable substantive criteria and apply them or to evaluate the 10 

proposed facility against the statewide planning goals. 11 

(4) The Council may find goal compliance for a proposed facility that does not 12 

otherwise comply with one or more statewide planning goals by taking an exception 13 

to the applicable goal. Notwithstanding the requirements of ORS 197.732, the 14 

statewide planning goal pertaining to the exception process or any rules of the Land 15 

Conservation and Development Commission pertaining to the exception process, the 16 

Council may take an exception to a goal if the Council finds: 17 

 (a) The land subject to the exception is physically developed to the extent that the 18 

land is no longer available for uses allowed by the applicable goal; 19 

 (b) The land subject to the exception is irrevocably committed as described by the 20 

rules of the Land Conservation and Development Commission to uses not allowed by 21 

the applicable goal because existing adjacent uses and other relevant factors make 22 

uses allowed by the applicable goal impracticable; or 23 

 (c) The following standards are met: 24 

  (A) Reasons justify why the state policy embodied in the applicable goal 25 

should not apply; 26 

  (B) The significant environmental, economic, social and energy consequences 27 

anticipated as a result of the proposed facility have been identified and adverse 28 

impacts will be mitigated in accordance with rules of the Council applicable to the 29 

siting of the proposed facility; and  30 

  (C) The proposed facility is compatible with other adjacent uses or will be 31 

made compatible through measures designed to reduce adverse impacts. 32 

* * *  33 

Findings of Fact 

The applicant provided information about compliance with the Councilôs Land Use 34 

Standard in Exhibit K of the application and elected to have the Council make the land use 35 

determination under OAR 345-022-0030(2)(b).
79

 The analysis area for the Land Use Standard is 36 

the area within the site boundary and one-half mile from the site boundary. 37 

The proposed facility would lie on land within the land use jurisdiction of Gilliam 38 

County. The energy facility and its related or supporting facilities would be built entirely on 39 

                                                   
79

 Under OAR 345-021-0010(1)(k), an applicant must elect whether to address the Council's land use standard by 

obtaining local land use approvals under ORS 469.504(1)(a) or by obtaining a Council determination under ORS 

504(1)(b). The applicant elected to have the Council make the determination (App, Exhibit K, p. 1). 
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private land for which the applicant has negotiated or will negotiate long-term leases or 1 

easements.
80

 All of the land within the site boundary is zoned EFU. 2 

The Council must apply the Land Use Standard in conformance with the requirements of 3 

ORS 469.504. The Oregon Supreme Court has held ñunder ORS 469.504(1)(b) and (5), the 4 

council may choose to determine compliance with statewide planning goals by evaluating a 5 

facility under paragraph (A) or (B) or (C), but é it may not combine elements or methods from 6 

more than one paragraph, except to the extent that the chosen paragraph itself permits.ò
81

  7 

The Council may find compliance with statewide planning goals under ORS 8 

469.504(1)(b)(A) if the Council finds that the proposed facility ñcomplies with applicable 9 

substantive criteria from the affected local governmentôs acknowledged comprehensive plan and 10 

land use regulations that are required by the statewide planning goals and in effect on the date 11 

the application is submitted.ò Under ORS 469.504(5), the Council must apply the applicable 12 

substantive criteria recommended by the special advisory group. Gilliam County is the affected 13 

local government, and the Council has appointed the Gilliam County Board of Commissioners as 14 

the Special Advisory Group (SAG) for the purpose of identifying the applicable substantive 15 

criteria. 16 

The land use analysis begins with identification of the applicable substantive criteria 17 

recommended by the SAG. The Gilliam County Planning Director identified the local land use 18 

criteria that would be applicable to the proposed MWPF.
82

 In its Request for Comments on the 19 

Completeness of the Application, the Department requested that the SAG identify the applicable 20 

substantive criteria in effect on the date IBR submitted the application (January 22, 2010).
83

 The 21 

Planning Director identified the following as applicable substantive criteria: Gilliam County 22 

Zoning and Land Development Ordinance (GCZO) Sections 4.020(A), 4.020(D)(14), 23 

4.020(D)(29), 4.020(D)(34), 4.020(H), 4.020(J), 7.010 and 7.020(T).
84

 The Planning Director 24 

noted that it is not necessary to address GCZO Section 7.020(Q), because it is substantively the 25 

same as GCZO Section 4.020(H). 26 

For the reasons discussed below, the Department recommends that the Council find that 27 

the proposed facility does not comply with all of Gilliam Countyôs applicable substantive 28 

criteria. If the Council finds that the proposed facility does not comply with one or more of the 29 

applicable substantive criteria, then the Council must proceed under ORS 469.504(1)(b)(B) and 30 

must determine whether the proposed facility ñotherwise [complies] with the applicable 31 

statewide planning goals.ò In Save Our Rural Oregon, the Oregon Supreme Court held that 32 

ñparagraph (B) necessarily requires an evaluation of the same applicable substantive criteria as 33 

paragraph (A) and, to the extent those criteria are not met, directs the council to consider 34 

statewide planning goals.ò The Department recommends that the Council find that Goal 3 35 

(Agricultural Lands) is the applicable statewide planning goal. We discuss compliance with Goal 36 

3 below at page 48.  37 

                                                   
80

 App, Exhibit K, p. 2. 
81

 Save Our Rural Oregon v. Energy Facility Siting Council, 339 Or 353 (2005). ORS 469.504(1)(b)(C) is not 

available to the Council in this case, because subsection (5) of the statute does not allow the Council to elect to 

apply the statewide planning goals directly when the special advisory group has recommended applicable 

substantive criteria. 
82

 Letter from Susie Anderson, Gilliam County Planning Director, December 17, 2009. 
83

 Request for Comments on the Completeness of the Application, January 28, 2010. 
84

 Letters from Susie Anderson, Gilliam County Planning Director, February 26 and March 8, 2010. 
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A. Gilliam Countyôs Applicable Substantive Criteria 

GCZO Section 4.020(A): EFU Exclusive Farm Use 1 

In an EFU Zone, the following regulations shall apply: 2 

A. High Value Farmland. Due to the limited amount of High Value Farmland in 3 

Gilliam County, the uses for High Value Farmland are not listed in this section. If a 4 

use permitted in Subsections 2 and 3 of this section is located on High Value 5 

Farmland, the requirements of this section and the requirements of OAR 660, 6 

Division 33, shall be used for the review. 7 

GCZO Section 4.020(A) addresses uses ñpermitted in Subsections 2 and 3 of this 8 

section.ò Because the subsections of Section 4.020 are labeled as (A), (B), (C) and (D), the 9 

Council interprets the ordinance as addressing uses permitted in subsections (B) and (C).
85

 The 10 

Department recommends that the Council find that the MWPF uses are not uses ñpermitted in 11 

Subsections 2 and 3 of this sectionò because they are conditional uses permitted under GCZO 12 

Section 4.020(D). In commenting on this ordinance, the Planning Director noted that although 13 

the ordinance is not applicable, the applicant would be responsible for identifying affected high 14 

value farmland and for applying the applicable State administrative rules. We address the 15 

requirements of OAR 660, Division 33, herein beginning at page 46. 16 

GCZO Section 4.020(D): Conditional Uses Permitted 17 

In an EFU Zone, the following regulations shall apply: 18 

* * *  19 

D. Conditional Uses Permitted. In the EFU Zone, the following uses and their 20 

accessory uses may be permitted if determined by the Planning Commission during a 21 

public hearing to satisfy the applicable criteria and procedures set forth in Section 22 

7.040. The appropriate review criteria are identified for each use. 23 

* * *  24 

14. Commercial utility facilities for the purpose of generating power for public use by 25 

sale. A power generation facility not located on high-value farmland shall not 26 

preclude more than 20 acres from use as a commercial agricultural enterprise. A 27 

power generation facility located on high-value farmland shall not preclude more 28 

than 12 acres from use as a commercial agricultural enterprise. Approval of a use 29 

pursuant to this subsection is subject to the review criteria of Section 4.020.H, and 30 

any other applicable criteria or provisions of law. 31 

* * *  32 

29. Utility facilities necessary for public service subject to the provisions of ORS 33 

215.275 and OAR 660-033-0130(16). No local legislative criteria shall be applied for 34 

consideration of establishing a utility facility necessary for public service. 35 

* * *  36 

34. Wind Power Generation Facilities. 37 

                                                   
85

 Final Order on Amendment #1 for the Leaning Juniper II Wind Power Facility (November 20, 2009), p. 21. 
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The principal use associated with the proposed MWPF is a ñcommercial utility facility 1 

for the purpose of generating power for public use by saleò (or ñpower generation facilityò) 2 

under GCZO Section 4.020(D)(14).
86

 The ordinance sets an acreage limit of 12 acres for a power 3 

generation facility that is located on high-value farmland and an acreage limit of 20 acres if the 4 

facility is not located on high-value farmland. In addition to imposing the acreage limitations, the 5 

ordinance provides that approval of this use is subject to the review criteria of GCZO Section 6 

4.020(H), discussed below at page 26. 7 

The GCZO does not define ñhigh-value farmland.ò ORS 215.710(1) and OAR 660-033-8 

0020(8), however, define ñHigh Value Farmlandò as land ñin a tract composed predominantly of 9 

soils that areé [either irrigated or not irrigated and] classified prime, unique, Class I or IIò by 10 

the Natural Resources Conservation Service (NRCS).
87

 ñTractò means one or more contiguous 11 

lots or parcels in the same ownership.
88

 OAR 660-033-0020(1)(a)(A) defines ñagricultural landò 12 

as land in NRCS soil capability classes I-VI in Eastern Oregon. Class VII soils have very severe 13 

limitations that make them unsuitable for cultivation; Class VIII soils have limitations that nearly 14 

preclude their use for commercial crop production.
89

 The definition of ñagricultural landò 15 

nevertheless provides that land in capability classes other than I-VI ñthat is adjacent to or 16 

intermingled withò lands in classes I-VI ñwithin a farm unitò shall be inventoried as agricultural 17 

land.
90

 The Council has previously found that Class VII and Class VIII soils should be 18 

inventoried as agricultural land.
91

  19 

The applicant provided information about soil types in Exhibit I of the application and 20 

calculated the areas of high-value farmland in Exhibit K.
92

 As illustrated by the maps in the 21 

application, there are pockets of soil types that are considered Class I or Class II when 22 

irrigated.
93

  23 

Some parts of the proposed MWPF would be located on high-value farmland but most of 24 

the facility would not be located on high-value farmland. The areas occupied by the components 25 

of the facility are shown in Table 3.
94

 The Department recommends that the Council find that the 26 

proposed MWPF would preclude more than 20 acres of non-high-value farmland from use as a 27 

commercial agricultural enterprise and would therefore not comply with GCZO Section 28 

4.020(D)(14).  29 

                                                   
86

 The facility substations and the 230-kV transmission line connecting the western substation to the central 

substation may be analyzed as belonging to the principal use. The interconnecting 230-kV transmission line from the 

central substation to the BPA Slatt Substation may be part of the principal use or, alternately, may be analyzed as a 

ñutility facility necessary for public serviceò under GCZO Section 4.020(D)(29). The facility access roads may be 

part of the principal use or, alternately, may be analyzed as transportation improvements on rural lands allowed by 

OAR 660-012-0065 (GCZO Section 4.020(D)(25)). The MWPF taken as a whole might be analyzed as a ñWind 

Power Generation Facilityò under GCZO Section 4.020(D)(34). 
87

 ORS 215.710(6) provides that the applicable ñsoil classes, soil ratings or other soil designationsò are those of the 

NRCS ñin its most recent publication for that class, rating or designation before November 4, 1993.ò 
88

 OAR 660-033-0020(10). 
89

 NRCS, Soil Survey Report of Gilliam County, Oregon (May 1984), ñCapability Classes and Subclasses.ò 
90

 OAR 660-033-0020(1)(b). 
91

 Final Order on Amendment #1 for the Leaning Juniper II Wind Power Facility (November 20, 2009), p. 22. 
92

 Detailed soil survey maps identify all of the soils within the site boundary (App, Exhibit I, Figures I-2a through I-

2d). Soil classes are identified in Figures K-6 and K-7a through K-7d (App, Exhibit K). 
93

 App, Exhibit K, p. 34. Soil type 32A is Class I when irrigated. Soil types 13, 26, 31B, 32B, 40B, 41B and 55B are 

Class II when irrigated. Individual soil types are discussed in Exhibit I and identified by number on Figure I-1. 
94

 The table includes the area occupied by access roads that are shared with LJII. 
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Table 3: Areas Occupied by Facility Components
95

 

Structure 
Total Permanent 

Impacts  
(acres) 

High-Value 
Farmland 

(acres) 

Non-High-Value 
Farmland 

(acres) 

Principal Use    

Turbine towers, including pad areas 10.25 0 10.25 

Meteorological towers 0.17 0 0.17 

Aboveground 34.5-kV collector segments 0.20 0.003 0.19 

O&M facilities 6.00 0 6.00 

Facility collector substations 10.00 0 10.00 

Subtotal 26.61 0.003 26.61 

Access roads 227.77 2.35 223.85 

Subtotal Principal Use and Access Roads 254.38 2.35 252.03 

Interconnection system    

230-kV transmission line structures 0.16 0 0.16 

Total Facility Area 254.55 2.35 252.19 

GCZO Section 4.020(D)(29) provides that a ñutility facility necessary for public serviceò 1 

may be permitted in an EFU zone subject to the provisions of ORS 215.275 and OAR 660-033-2 

0130(16). The proposed 230-kV transmission line that would interconnect the facility with the 3 

existing BPA Slatt-Buckley transmission line may be considered as a ñutility facility necessary 4 

for public service.ò We discuss the criteria applicable to the interconnection line below at page 5 

44. 6 

The entire MWPF, including all related or supporting facilities, may be permitted as a 7 

ñwind power generation facilityò under GCZO Section 4.020(D)(34). GCZO Section 7.020(T), 8 

discussed below at page 33 contains the Countyôs specific requirements for land use approval of 9 

a wind power generation facility. 10 

GCZO Section 4.020(H): Specific Review Criteria 11 

H. Specific Review Criteria. In the EFU Zone, certain uses are subject to specific 12 

criteria, in addition to any other applicable criteria. The specific provisions of this 13 

subsection apply only when referenced within the list of uses included in Subsections 14 

4.020.B, C and D. 15 

1. The use may be approved only where the County finds that the use will not: 16 

 a.  Force a significant change in accepted farm or forest practices on 17 

surrounding lands devoted to farm or forest use; or 18 

 b.  Significantly increase the cost of accepted farm or forest practices on 19 

surrounding lands devoted to farm or forest use. 20 

There are approximately 65,844 acres of ñsurrounding landsò within the analysis area 21 

(the area within the site boundary and one-half mile from the site boundary).
96

 Surrounding lands 22 

                                                   
95

 Based on Revised Table K-1 (email from Sara Parsons, June 15, 2010). 
96

 App, Exhibit K, p. 8. The applicant did not calculate and exclude the acres of land occupied by roads, farmhouses 

and other buildings, rock outcrops and washes or that otherwise is not available for farm use. The applicant 

calculated the total acreage within the analysis area and stated that the predominant uses are farm uses. 
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ñdevoted to farm useò are used for agricultural crop cultivation and animal grazing.
97

 There is no 1 

forest use on surrounding lands. For the reasons discussed below, the Department recommends 2 

that the Council find that the impacts of the proposed MWPF would not force a significant 3 

change in accepted farm practices or significantly increase the cost of farm practices on 4 

surrounding lands. 5 

As shown by Table 3, the proposed MWPF would occupy approximately 255 acres of 6 

EFU land, or less than one-half of one percent of the farmland within the analysis area. Accepted 7 

farm practices in the area include soil preparation in the spring and fall, sowing of seed, 8 

fertilizing, pest and weed management and harvesting.
98

 The County has previously found that 9 

the uses associated with a wind energy facility would not force a significant change in accepted 10 

farm practices on surrounding lands and would not significantly increase the cost of farm 11 

practices.
99

  12 

In addition to the permanent footprint of the facility, construction would temporarily 13 

affect approximately 1,778 acres of EFU land, which would be unavailable for farming during 14 

construction.
100

 Ground disturbance and the creation of margin areas around access roads and 15 

turbine pads could allow weeds to spread into cultivated areas. The applicant proposes to 16 

implement the Revegetation Plan, which includes weed control measures that would be 17 

implemented after construction. The Revegetation Plan is discussed further herein at page 111 18 

and is incorporated in recommended Condition 92. In addition, the applicant has agreed to 19 

implement a weed control plan during operation, consistent with the Gilliam County Weed 20 

Control Program.
101

 The weed control plan is incorporated in recommended Condition 43. 21 

Construction of the facility could adversely affect soil quality by erosion or 22 

compaction.
102

 The Councilôs Soil Protection Standard addresses potential soil impacts, as 23 

discussed below at page 56. The discussion includes measures to address and mitigate soil 24 

erosion and compaction.  25 

The certificate holder would locate facility components and temporary construction 26 

laydown and staging areas to minimize disturbance with farming operations (recommended 27 

Condition 39). In accordance with GCZO Section 7.020(T)(4)(a)(5), the certificate holder would 28 

record a Covenant Not to Sue with regard to generally accepted farming practices on adjacent 29 

farmland (recommended Condition 41).  30 

Construction and operation of the MWPF could cause changes in routes of access to 31 

fields and changes in patterns of cultivation, seeding, fertilizing and harvesting near the facility. 32 

Recommended Condition 38 would require the certificate holder to consult with area landowners 33 

during construction and operation of the facility to determine further measures to reduce or avoid 34 

any adverse impacts to farm practices on surrounding lands and to avoid any increase in farming 35 

costs. The terms of the wind energy leases allow landowners to continue their farming operations 36 

around the wind turbines and other facility components where the farming activities do not affect 37 

                                                   
97

 App, Exhibit K, p. 8. 
98

 App, Exhibit K, p. 8. 
99

 Gilliam County Planning Commission Order No. 2006-06, Exhibit A, p. 8. By this order, the Commission 

approved a Conditional Use Permit authorizing construction of the Pebble Springs Wind Energy Project.  
100

 Temporary disturbance as shown in Table 6. 
101

 App Supp, Exhibit K, pp. 1-2. 
102

 App, Exhibit I, p. 6. 
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the operation and maintenance of the wind energy facility.
103

 The new facility access roads and 1 

improved farm roads would be available to the landowners and would give farmers improved 2 

access to local fields and facilitate movement of farm equipment.
104

 3 

GCZO Section 4.020(J): Property Development Standards 4 

In an EFU Zone, the following regulations shall apply: 5 

* * *  6 

J. Property Development Standards. In the EFU Zone, the following standards 7 

apply to residential and nonresidential development. 8 

1. Building Height. No limitations. 9 

2. Setbacks 10 

 a. The front and rear yard setbacks from the property line shall be 25 feet. 11 

 b. The side yard setbacks from the property line shall be 25 feet. 12 

The Planning Director advised the Department that GCZO Section 4.020(J) would apply 13 

to the O&M structures only.
105

 The applicant proposes to comply with the setback requirements 14 

that the Council adopted for the Leaning Juniper II Wind Power Facility.
106

 The Department 15 

recommends that the Council adopt Condition 42, which incorporates those setback 16 

requirements. The condition includes a setback for O&M buildings of at least 50 feet from the 17 

nearest boundary of the certificate holderôs lease area. 18 

GCZO Section 7.010(A)(1): General Approval Criteria and Conditions (1) 19 

A conditional use listed in this ordinance shall be permitted, altered or denied in 20 

accordance with the standards and procedures of this ordinance and this article by 21 

action of the Planning Commission or Planning Director. In the case of a use existing 22 

prior to the effective date of this ordinance, and classified in this ordinance as a 23 

Conditional Use, a change in use or in lot area or an alteration of a Conditional Use, 24 

a change in use or in lot area or an alteration of structure shall conform with the 25 

requirements for a Conditional Use. 26 

A. General Approval Criteria and Conditions 27 

1. In addition to criteria, standards and conditions that may be set forth in a specific 28 

Zone, this Article, or other regulations applicable to a specific Conditional Use shall 29 

not be approved or permitted unless the following criteria are met. A Conditional Use 30 

may be approved on the Condition or Conditions that the applicant obtain and 31 

maintain compliance with other permits and approvals required. 32 

 a. The proposed use shall be in compliance with the applicable Comprehensive 33 

Plan designation and policies. 34 

GCZO Section 7.010(A)(1) contains a list of criteria that must be met ñin addition to the 35 

criteria, standards and conditions that may be set forth in a specific Zone, this Article, or other 36 

regulations applicable to a specific Conditional Use.ò For the reasons discussed below, the 37 

                                                   
103

 App, Exhibit K, p. 9. 
104

 App, Exhibit K, p. 8. 
105

 Letter from Susie Anderson, Gilliam County Planning Director, March 8, 2010. 
106

 App, Exhibit K, p. 10; First Amended Site Certificate for the Leaning Juniper II Wind Power Facility (November 

20, 2010), Condition 39. 
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Department recommends that the Council find that the proposed MWPF would comply with 1 

Section 7.010(A)(1). 2 

GCZO Section 7.010(A)(1)(a) requires compliance with ñthe applicable Comprehensive 3 

Plan designation and policies.ò The Department recommends that the Council find that the 4 

applicable Comprehensive Plan designation and policy for purposes of analyzing compliance is 5 

Gilliam County Comprehensive Plan (GCCP) Part 3, Policy #1.
107

 This policy commits the 6 

County ñto maximize the preservation and protection of commercial agriculture in the County 7 

and to provide maximum incentives for such through the application of zoning in compliance 8 

with ORS 215 to all lands identified as óAgricultural Landsôò but not to ñexclude non-farm uses 9 

that are authorized by state statutes on Lands zoned as Exclusive Farm Use (EFU) and are 10 

otherwise consistent with the Plan.ò The non-farm uses associated with the proposed MWPF 11 

include the generating facility (authorized under ORS 215.283(2)(g)), the substations and 12 

interconnection line (authorized under ORS 215.283(1)(d)) and the access roads (authorized 13 

under ORS 215.283(3)).
108

 These land uses are authorized by statute on agricultural land and are 14 

otherwise consistent with the GCCP for the reasons discussed herein.  15 

 b.  As applicable, sewage and/or solid waste disposal methods shall be provided 16 

in compliance with applicable local, State and Federal regulations. 17 

Subsection (b) of the ordinance requires compliance with applicable government 18 

regulations for sewage and solid waste disposal. The applicant described the disposal of sewage 19 

and solid waste during construction and operation of the facility in Exhibit V. The applicantôs 20 

proposed waste management plans are discussed herein beginning at page 119. The certificate 21 

holder would dispose of solid waste at a licensed landfill facility. The certificate holder would 22 

dispose of sewage from the O&M facilities in licensed on-site septic systems. Due to the small 23 

volume of sewage, a Water Pollution Control Facility permit would not be required for the on-24 

site septic systems.  25 

Mandatory condition OAR 345-027-0020(3) requires the certificate holder to construct 26 

and operate the facility in compliance with all applicable state and local laws and regulations 27 

(Condition 3). The Council has no jurisdiction to enforce federal permit requirements; however, 28 

the certificate holder would be subject to any permits required under federal law. The 29 

Department recommends that the Council adopt Condition 28, which requires the certificate 30 

holder to obtain all necessary federal, state and local permits or approvals required for 31 

construction, operation and retirement of the facility. The Department recommends that the 32 

Council adopt Condition 110, which requires the certificate holder to discharge sanitary 33 

wastewater generated at the O&M facilities into licensed on-site septic systems in compliance 34 

with county permit requirements. The Department recommends that the Council adopt 35 

Conditions 111 and 112, which summarize the applicantôs plans for solid waste management 36 

during facility construction and operation. 37 

                                                   
107

 The Council has previously addressed the applicable substantive criteria of Gilliam County, including the 

ñapplicable Comprehensive Plan designation and policiesò (Final Order on the Leaning Juniper II Wind Power 

Facility (September 2007), p. 32; and Final Order on the Shepherds Flat Wind Farm (July 2008), p. 25).  
108

 These statutes are discussed below, beginning at page 43. 
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 c. Proposal shall be found to be in compliance or conditioned upon compliance 1 

with applicable air and noise pollution standards. 2 

Subsection (c) requires compliance with air and noise pollution standards. The proposed 3 

MWPF would not generate air pollution emissions. The proposed facility would comply with 4 

State noise control regulations for the reasons discussed below at page 126. 5 

 d. Required access shall be legally established, available, and adequate to serve 6 

the proposed use or provisions to provide such evident. 7 

Subsection (d) requires adequate, legally established access to the proposed use. The 8 

facility would be built on private land. Access to the facility would be from existing County 9 

roads as described in Exhibit U of the application.
109

 The applicant has negotiated or will 10 

negotiate leases or easements with landowners to acquire legal access. The proposed facility does 11 

not include construction of any new public roads. Modification of some public roads may be 12 

needed to accommodate large construction vehicles, but any modifications would be restricted to 13 

the existing rights-of-way.
110

  14 

 e. Public services deemed necessary shall be available or provisions for such 15 

provided and no use shall be approved which is found to exceed the carrying 16 

capacities of affected public services unless there are provisions to bring such 17 

capacities up to the need. 18 

Subsection (e) requires public services to be available and bars approval of a use that 19 

exceeds the carrying capacity of affected public services. Electricity needed during operation of 20 

the facility for typical office loads at the field workshops would be supplied by the local electric 21 

provider.
111

 Water used during operation would come from on-site wells located at the O&M 22 

buildings, and waste water would be discharged to on-site septic systems. No public water or 23 

sewer services would be affected. Water needed during construction of the facility would be 24 

supplied under an existing municipal water right or from a private well under a limited water use 25 

license from OWRD, as discussed below at page 136. The Councilôs Public Services Standard 26 

addresses sewers and sewage treatment, water, storm water drainage, solid waste management, 27 

housing, traffic safety, police and fire protection, health care and schools. Recommended 28 

conditions based on the requirements of the Public Services Standard are discussed below at 29 

page 118. The Department recommends that the Council find that the public services necessary 30 

for the proposed MWPF are available and the proposed MWPF would not exceed the carrying 31 

capacities of the affected services. 32 

 f. Proposal shall be in compliance with the applicable standards and limitations 33 

of the primary and combining zone as may be applicable. 34 

Subsection (f) requires compliance with applicable standards of the primary and 35 

combining zone. The standards applicable to the primary zone (EFU) are described and 36 

discussed herein. The proposed facility would lie entirely within land zoned EFU. There are no 37 

combining zones defined in the applicable substantive criteria identified by the SAG.
112

 38 

                                                   
109

 App, Exhibit U, pp. 3-4. 
110

 App, Exhibit K, p. 12. 
111

 App, Exhibit B, p. 14. 
112

 GCZO Section 3.050 defines the combining zones in Gilliam County. 
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 g. No use shall be approved which is found to have a significant adverse impact 1 

on resource-carrying capacities unless there are provisions for mitigating 2 

such impact. 3 

Subsection (g) addresses resource carrying capacity. The impacts of the proposed MWPF 4 

on air quality, soils, water supplies and water bodies would not exceed resource-carrying 5 

capacities of those resources. The proposed facility would have no air pollution emissions that 6 

would result in an adverse impact to air quality. We discuss impacts to soils at page 56. To avoid 7 

or reduce soil erosion, the certificate holder would comply with the requirements of an NPDES 8 

Storm Water Discharge General Permit #1200-C (NPDES 1200-C) permit and an Erosion and 9 

Sediment Control Plan during construction and would implement erosion control measures 10 

during operation (Conditions 80 and 85). The facility would use a significant amount of water 11 

during construction, but water use would be subject to the limitations of the applicable water 12 

right or limited license and applicable OWRD regulations. Based on those regulations, facility 13 

water use would not exceed the resource-carrying capacities of the proposed water sources. 14 

Water use during operation would be less than 5,000 gallons per day (Condition 86). We discuss 15 

the availability of sufficient water for construction and operation of the facility at page 136. 16 

Water would not be discharged to wetlands, lakes, rivers or streams, and there would be no 17 

adverse impact on water quality. Water used during operation at the O&M facilities would be 18 

disposed of in approved on-site septic systems and would not result in an adverse impact on 19 

water quality or affect any public sewer facilities (Condition 110). 20 

  The Councilôs standards address other natural resource consequences of the proposed 21 

MWPF facility. In our discussion of each of the standards, we identify the potential adverse 22 

impacts of the proposed facility and explain how the certificate holder would mitigate those 23 

impacts. We discuss the potential impacts to protected areas at page 59; to scenic resources at 24 

page 64; to threatened and endangered species at page 87; to wildlife habitat at page 92; to 25 

ambient noise levels at page 126; and to waters of the State at page 134. The Councilôs 26 

Retirement and Financial Assurance Standard, discussed at page 16, addresses retirement of the 27 

proposed facility and restoration of the site to a useful, non-hazardous condition. For the reasons 28 

discussed in the sections cross-referenced above and subject to the mitigation addressed by the 29 

recommended site certificate conditions, the proposed MWPF would not have a significant 30 

adverse impact on resource-carrying capacities. 31 

 h.  No use shall be approved which is found to exceed the carrying capacities of 32 

affected public services and facilities. 33 

Subsection (h) addresses the carrying capacities of affected public services. This 34 

requirement is met for the reasons discussed above under Subsection (e), discussed above. The 35 

applicantôs compliance with this requirement is further supported by the Departmentôs 36 

recommended findings under the Councilôs Public Services Standard, discussed below at page 37 

118.  38 

 i.  All required State and Federal permits or approvals have been obtained or 39 

will be as a condition of approval. 40 

Subsection (i) requires the certificate holder to obtain all required State and Federal 41 

permits and approvals. The site certificate would require compliance with all applicable permit 42 

requirements of other State agencies (Condition 3). The Council has no jurisdiction to enforce 43 

federal permit requirements; however, the certificate holder would be subject to any permits 44 
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required under federal law. The Department recommends that the Council adopt Condition 28, 1 

which requires the certificate holder to obtain all necessary federal, state and local permits or 2 

approvals required for construction, operation and retirement of the facility. 3 

GCZO Section 7.010(A)(2): General Approval Criteria and Conditi ons (2) 4 

A conditional use listed in this ordinance shall be permitted, altered or denied in 5 

accordance with the standards and procedures of this ordinance and this article by 6 

action of the Planning Commission or Planning Director. In the case of a use existing 7 

prior to the effective date of this ordinance, and classified in this ordinance as a 8 

Conditional Use, a change in use or in lot area or an alteration of a Conditional Use, 9 

a change in use or in lot area or an alteration of structure shall conform with the 10 

requirements for a Conditional Use. 11 

A. General Approval Criteria and Conditions 12 

1. * * *  
113

 13 

2. In addition to specific standards and/or conditions set forth by the applicable zone, 14 

this article or some other applicable regulations, other conditions may be imposed 15 

that are determined necessary to avoid a detrimental impact, and to otherwise protect 16 

the best interests of the surrounding area and the County as a whole. Such conditions 17 

may include, but are not limited to, the following: 18 

 a. Limiting the manner in which the use is conducted including restricting the 19 

time an activity may take place and restraints to minimize such environmental 20 

effects as noise, vibration, air pollution, glare and odor. 21 

 b. Establishing a special setback or other open space or lot area or dimension. 22 

 c. Limiting the height, size or location of a building or other structure. 23 

 d. Designating the size, number, improvements, location and nature of vehicle 24 

access points and parking or loading areas. 25 

 e. Limiting or otherwise designating the number, size, location, height, and 26 

lighting of signs and outdoor lighting. 27 

 f. Requiring diking, screening, fencing, landscaping or another facility to 28 

protect adjacent or nearby property and designating standards for its 29 

installation and maintenance. 30 

 g. Protecting and preserving existing trees, vegetation, water resources, wildlife 31 

habitat or other significant natural resources. 32 

 h. Limiting the term of the Conditional Use Permit to a specific time. 33 

 i. Requiring necessary on-site or off-site improvements and maintenance. 34 

 j. Requiring the holder of a Conditional Use Permit to obtain review, renewal, 35 

or reapplication approval of the permit in the event that there is an increase 36 

in impact from the use on public facilities beyond that which was projected at 37 

the time of initial approval. 38 

* * *  
114

 39 

                                                   
113

 GCZO Section 7.010(A)(1) is discussed above at page 28. 
114

 GCZO Section 7.010(A) subsections (3) and (4) are omitted. These subsections address County procedures for 

termination and review or alteration of Conditional Use Permits. These subsections do not contain substantive 

standards for land use approval. 
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GCZO Section 7.010(A)(2) describes conditions that ñmay be imposedé [if] determined 1 

necessary to avoid a detrimental impact, and to otherwise protect the best interests of the 2 

surrounding area and the County as a whole.ò The ordinance lists discretionary conditions and 3 

does not contain substantive standards. The Department consulted with the Gilliam County 4 

Planning Director regarding conditions that the County would consider ñnecessary to avoid a 5 

detrimental impact and to otherwise protect the best interests of the surrounding area and the 6 

County as a whole.ò The Planning Director recommended that the site certificate contain 7 

conditions comparable to those incorporated in the Conditional Use Permits for Shepherds Flat 8 

North, Shepherds Flat Central and Shepherds Flat South.
115

 The Departmentôs recommended 9 

conditions for the MWPF, set forth herein beginning at page 143, incorporate the substance of 10 

the Countyôs recommendations. 11 

GCZO Section 7.020(T): Wind Power Generation Facility Siting Requirements 12 

In addition to the standards of the zone in which the conditional use is located and 13 

the general standards of this ordinance, conditional uses shall meet the following 14 

standards: 15 

* * *  16 

T. Wind Power Generation Facility Siting Requirements 17 

1. Purpose. The Gilliam County Facility Siting Requirements are intended to 18 

establish a local conditional use permitting process that is clear, timely, and 19 

predictable as well as encompasses important local issues such as the health, safety 20 

and welfare of citizens in Gilliam County. 21 

2. Definitions 22 

 a. ñCommercial Wind Power Generation.ò An activity carried out for monetary 23 

gain using one or more wind turbine generators that has a combined 24 

generating capacity greater than 1 MW. 25 

 b. ñDecommissioning Fund.ò An adequate financial vehicle dedicated and 26 

maintained with appropriate yearly adjustments to assure the money to 27 

dismantle the Wind Power Generation Facility and to restore the site to a 28 

useful, nonhazardous condition. 29 

 c. ñWind Power Generation Facility.ò An energy facility that consists of one or 30 

more wind turbines or other such devices and their related or supporting 31 

facilities that produce electric power from wind and are: 32 

  (1) Connected to a common switching station; or 33 

  (2) Constructed, maintained, or operated as a group of devices. 34 

3. Procedure. The procedure for taking action on the siting of a facility is a request 35 

for a conditional use. A public hearing pursuant to Article 7 shall be held to 36 

determine if the applicant meets the siting requirements for a Wind Power Generation 37 

Facility. The requirement for a hearing will not apply to proposed facilities for which 38 

EFSC is making the land use decision. 39 

Subsections 1, 2 and 3 of Section 7.020(T) are definitional and procedural ordinances that 40 

do not contain substantive land use standards applicable to the proposed use. 41 

                                                   
115

 Email from Susie Anderson, Gilliam County Planning Director, June 3, 2010. 
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4. Wind Power Generation Facility Siting Requirements. The requirements set out in 1 

this section shall apply for the application and review of the siting of a Wind Power 2 

Generation Facility and the issuance of a Gilliam County Facility Conditional Use 3 

Permit. 4 

 a. The following information shall be provided as part of the application: 5 

(1) A general description of the proposed Wind Power Generation Facility, a 6 

tentative construction schedule, the legal description of the property on which 7 

the facility will be located, and identification of the general area for all 8 

components of the proposed Wind Power Generation Facility, including a 9 

map showing the location of components. 10 

(2) Identification of potential conflicts, if any, with: 11 

(a) Accepted farming practices as defined in ORS 215.203(2)(c) on 12 

adjacent lands devoted to farm uses; 13 

(b) Other resource operations and practices on adjacent lands except for 14 

wind power generation facilities on such adjacent lands; and 15 

(c) The nature and extent of the proposed facility on the cost of accepted 16 

farm or forest practices on surrounding EFU land. 17 

(3) A Transportation Plan, with proposed recommendations, if any, reflecting 18 

the guidelines provided in the Gilliam Countyôs Transportation System Plan 19 

(TSP) and the transportation impacts of the proposed Wind Power Generation 20 

Facility upon the local and regional road system during and after 21 

construction, after consultation with the Gilliam County Public Works 22 

Director. The plan will designate the size, number, location and nature of 23 

vehicle access points. 24 

(4) An avian impact monitoring plan. The avian monitoring plan shall be 25 

designed and administered by the applicantôs wildlife professionals. For 26 

projects being sited by EFSC, compliance with EFSCôs avian monitoring 27 

requirements will be deemed to meet this requirement. The plan shall include 28 

the formation of a technical oversight committee to review the plan, and 29 

consist of the following persons: 30 

(a) The landowners/farm tenants. 31 

(b) Facility owner/operator representative. (Chair) 32 

(c) Oregon Department of Fish and Wildlife representative, if the agency 33 

chooses to participate. 34 

(d) Two Gilliam County residents with no direct economic interest in the 35 

project and recommended by the applicants for appointment by the 36 

Gilliam County Board of Commissioners. 37 

(e) U.S. Fish and Wildlife representative, if the agency chooses to 38 

participate. 39 

(f) Gilliam County Planning Commission member. 40 

At the request of applicant, this committee requirement may be waived or 41 

discontinued by the County. 42 

(5) A Covenant Not to Sue with regard to generally accepted farming practice 43 

shall be recorded with the County. Generally accepted farming practices shall 44 
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be consistent with the definition of Farming Practices under ORS 30.930. The 1 

applicant shall covenant not to sue owners, operators, contractors, 2 

employees, or invitees of property zoned for farm use for generally accepted 3 

farming practices. 4 

(6) A fire prevention and emergency response plan for all phases of the life of 5 

the facility. The plan shall address the major concern associated with the 6 

terrain, dry conditions, and limited access. 7 

(7) An erosion control plan, developed in consultation with the Gilliam 8 

County Public Works Department. The plan should include the seeding of all 9 

road cuts or related bare road areas as a result of all construction, demolition 10 

and rehabilitation with an appropriate mix of native vegetation or vegetation 11 

suited to the area. This requirement will be satisfied if the applicant has an 12 

NPDES (National Pollution Discharge Elimination System) permit. 13 

(8) A weed control plan addressing prevention and control of all Gilliam 14 

County identified noxious weeds directly resulting from the Wind Power 15 

Generation Facility during preparation, construction, operation and 16 

demolition/rehabilitation. 17 

(9) A socioeconomic impact assessment of the Wind Power Generation 18 

Facility, evaluating such factors as, but not limited to, the projectôs effects 19 

upon the social, economic, public service, cultural, visual, and recreational 20 

aspects of affected communities. These effects can be viewed as either positive 21 

or negative. In order to maximize potential benefits and to mitigate outcomes 22 

that are viewed problematic, decision makers need information about the 23 

socioeconomic impacts that are likely to occur. 24 

(10) If the Wind Power Generation Facility exceeds 20 acres in size, a 25 

Goal 3 exception is required as found in OAR 660-033-0130(22). 26 

(11) Information pertaining to the impacts of the Wind Power Generation 27 

Facility on: 28 

(a) Wetlands; 29 

(b) Wildlife (all potential species of reasonable concern); 30 

(c) Wildlife habitat; 31 

(d) Criminal activity (vandalism, theft, trespass, etc.) and proposed 32 

actions, if any, to avoid, minimize or mitigate negative impacts. 33 

(12) A dismantling and decommissioning plan of all components of the 34 

Wind Power Generation Facility, as provided in this section. 35 

GCZO Section 7.020(T)(4)(a) sets out the requirements for an application for the siting of 36 

a Wind Power Generation Facility and the issuance of a Gilliam County CUP.
116

 Although these 37 

requirements are not substantive land use standards, the matters addressed in these requirements 38 

are addressed in the site certificate application. We include this discussion of GCZO Section 39 

7.020(T)(4)(a) to cross-reference the comparable sections of the site certificate application. 40 

                                                   
116

 The applicant addressed these requirements (App, Exhibit K, pp. 19-23). 
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Subsection (1) requires a general description of the proposed facility, construction 1 

schedule, legal description and map of the proposed facility component locations. The applicant 2 

provided this information in Exhibits B and C. 3 

Subsection (2) requires identification of potential conflicts with farming practices, 4 

resource operations and practices on adjacent lands and impact of the proposed facility on the 5 

cost of accepted farm or forest practices on surrounding EFU land. The applicant provided this 6 

information in Exhibit K, as discussed above at page 26. 7 

Subsection (3) requires a transportation plan. The applicant provided information about 8 

transportation routes to the facility site in Exhibit U. If any modifications of public roads are 9 

necessary, the certificate holder would consult with the Gilliam County Public Works Director 10 

and comply with County design standards (recommended Condition 71).
117

 Any modifications of 11 

County roads would be confined to the County rights-of-way. 12 

Subsection (4) requires an avian impact monitoring plan. For facilities under Council 13 

siting jurisdiction, the ordinance provides that compliance with the Councilôs avian monitoring 14 

requirements satisfies the County requirement. The applicant provided information about avian 15 

impacts and proposed monitoring in Exhibit P. The Department recommends that the Council 16 

adopt Condition 91, which incorporates the Wildlife Monitoring and Mitigation Plan, attached 17 

hereto as Attachment A. 18 

Subsection (5) requires a Covenant Not to Sue with regard to generally accepted farm 19 

practices. The applicant discussed this requirement in Exhibit K. The Department recommends 20 

that the Council adopt Condition 41, which would require the certificate holder to record a 21 

Covenant Not to Sue before beginning construction of the facility. 22 

Subsection (6) requires a fire prevention and emergency response plan. The applicant 23 

provided information about fire prevention and response in Exhibits B and U. The Department 24 

recommends that the Council adopt Condition 60, which would require the certificate holder to 25 

develop and implement fire safety plans during facility construction and operation. 26 

Subsection (7) requires and erosion control plan. The applicant provided information 27 

about erosion control in Exhibit I. The Department recommends that the Council adopt 28 

Condition 80, which would require compliance with an Erosion and Sediment Control Plan 29 

during facility construction, and Condition 85, which would require the certificate holder to 30 

implement erosion monitoring and control measures during facility operation. 31 

Subsection (8) requires a weed control plan. The applicant provided information about 32 

weed control in Exhibits K and P. The Department recommends that the Council adopt 33 

Condition 92, which addresses construction impacts to agricultural land and would require the 34 

certif icate holder to implement the Revegetation Plan (which includes weed control measures), 35 

and Condition 43, which would require the certificate holder to implement a weed control plan 36 

during facility operation. 37 

Subsection (9) requires a socioeconomic impact assessment, evaluating such factors as 38 

public services, cultural impacts, visual impacts and recreational opportunities. The applicant 39 

provided information about these matters in Exhibit R (scenic resources), Exhibit S (cultural 40 

resources), Exhibit T (recreational opportunities) and Exhibit U (public services). 41 

                                                   
117

 Response to RAI U1 (App Supp, Exhibit U, p. 1). 
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Subsection (10) requires a Goal 3 exception if the facility exceeds 20 acres in size. As 1 

shown in Table 3 above at page 26, the proposed facility exceeds 20 acres in size. The applicant 2 

provided information about a Goal 3 exception in Exhibit K. 3 

Subsection (11) requires information regarding wetlands, wildlife, wildlife habitat and 4 

criminal activity. The applicant provided information about wetland impacts in Exhibit J, about 5 

wildlife and wildlife habitat in Exhibits P and Q and about police protection in Exhibit U. 6 

Subsection (12) requires a decommissioning plan. The applicant provided information 7 

about decommissioning and site restoration in Exhibit W. Site restoration is addressed under the 8 

Councilôs Retirement and Financial Assurance Standard discussed above at page 16 9 

 b. Gilliam County may impose clear and objective conditions in accordance with 10 

the County Comprehensive Plan, County Development Code and State law, 11 

which Gilliam County considers necessary to protect the best interests of the 12 

surrounding area, or Gilliam County as a whole. 13 

GCZO Section 7.020(T)(4)(b) gives the County discretion to impose ñclear and objective 14 

conditionsénecessary to protect the best interests of the surrounding area, or Gilliam County as 15 

a whole.ò The Department consulted with the Gilliam County Planning Director. The 16 

Departmentôs recommended conditions discussed herein incorporate the substance of the 17 

Countyôs recommendations.  18 

 c. Prior to commencement of any construction, all other necessary permits shall 19 

be obtained, e.g., Gilliam County Zoning Permit, road access and other 20 

permits from the Gilliam County Public Works Department, and from the 21 

Oregon Department of Transportation. 22 

The Department recommends that the Council adopt Condition 28, which would require 23 

the certificate holder to obtain all necessary federal, state and local permits or approvals required 24 

for construction. 25 

 d. The following requirements and restrictions apply to the siting of a facility: 26 

  (1) The Wind Power Generation Facility shall be on property zoned EFU, and 27 

no portion of the facility shall be within 3,520 feet of properties zoned 28 

residential use or designated on the Comprehensive Plan as residential. 29 

(For clarification purposes of this section, EFU Zones are not considered 30 

zoned for residential use.) 31 

The proposed MWPF would be located entirely on land zoned EFU. The applicant has 32 

proposed a setback condition that includes the setback of 3,520 feet from properties zoned 33 

residential use or designated in the Comprehensive Plan as residential that is required by Section 34 

7.020(T)(4)(d)(1).
118

 The Department recommends that the Council adopt Condition 42, which 35 

incorporates the setback required by this ordinance. The applicant states that the proposed 36 

facility is not within 3,520 feet of the City of Arlington or other areas zoned residential.
119

 37 
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 App, Exhibit K, p. 10. 
119

 App, Exhibit K, p. 24. 
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  (2) Reasonable efforts shall be made to blend the wind facilityôs towers with 1 

the natural surroundings in order to minimize impacts upon open space 2 

and the natural landscape. 3 

The Department recommends that the Council find that ñreasonable effortsò to ñblend the 4 

wind facilityôs towers with the natural surroundingsò are measures that reduce the visual impact 5 

of the towers on the landscape while providing sufficient visibility of the facility for aviation 6 

safety and making effective use of the wind resource for power generation. The applicant 7 

proposes that the turbines would ñuse low-reflectivity, neutral gray, white, off-white or earth 8 

tone finisheséto minimize contrast with the sky backdrop and to minimize the reflections that 9 

can call attention to structures in the landscape.ò
120

 Nevertheless, guidance from the Federal 10 

Aviation Administration (FAA) recommends that towers be white or a slight shade from white 11 

for daytime visibility and recommends synchronized flashing lights on perimeter and interior 12 

turbines for nighttime visibility.
121

 The applicant proposes to restrict exterior lighting on the 13 

turbines ñto the aviation warning lights required by the FAA.ò The Department recommends that 14 

the Council adopt Conditions 102 and 104, which address turbine towers colors and aviation 15 

warning lights. We address the proposed facilityôs visual impacts in the discussion of the 16 

Councilôs Scenic Resources Standard below at page 64 and Siting Standards for Wind Energy 17 

Facilities at page 80. For the reasons discussed above and subject to the recommended 18 

conditions, the Department recommends that the Council find that the MWPF would comply 19 

with GCZO Section 7.020(T)(4)(d)(2). 20 

  (3) Reasonable efforts shall be taken to protect and to preserve existing trees, 21 

vegetation, water resources, wildlife habitat or other significant natural 22 

resources. 23 

  (4) The turbine towers shall be designed and constructed to discourage bird 24 

nesting and wildlife attraction. 25 

The proposed facilityôs effects on wildlife and wildlife habitat are addressed in the 26 

discussion of the Councilôs Threatened and Endangered Species Standard below at page 87 and 27 

Fish and Wildlife Habitat Standard below at page 92. The potential impact on water resources is 28 

addressed in the discussion of water rights below at page 136. The effect of the facility on 29 

wetlands and other waters of the state protected by the stateôs Removal-Fill Law is addressed 30 

below at page 134. The proposed turbine towers would be smooth steel structures rather than 31 

lattice structures to discourage bird nesting and perching (recommended Condition 99).
122

 32 

Turbine pad areas would be covered with gravel, which would reduce weeds, eliminate a fire 33 

hazard and avoid the growth of cover for raptor prey near turbine towers (recommended 34 

Condition 57).
123

 For turbine types having pad-mounted step-up transformers, the transformer 35 

cabinets at each turbine would be designed to avoid use by raptors or prey species as artificial 36 

habitat (recommended Condition 68). The Department recommends that the Council find that the 37 

proposed MWPF would comply with GCZO Sections 7.020(T)(4)(d)(3) and (4). 38 
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 App, Exhibit R, p. 19. 
121

 James W. Patterson, Jr., Development of Obstruction Lighting Standards for Wind Turbine Farms (FAA, 

November 2005). 
122

 App, Exhibit K, p. 24. 
123

 App, Exhibit B, p. 13. 
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  (5) The turbine towers shall be of a size and design to help reduce noise or 1 

other detrimental effects. 2 

The proposed facility would comply with the stateôs Noise Control Regulations, which 3 

are discussed below at page 126. Other potential ñdetrimental effectsò include public safety 4 

concerns, which are addressed in the discussion of the Councilôs Public Health and Safety 5 

Standards for Wind Energy Facilities below at page 78 and in the discussion of public safety 6 

issues beginning on page 138. Transmission line and electrical safety are addressed in the 7 

discussion of the Councilôs Siting Standards for Transmission Lines below at page 85. Other 8 

public health and safety concerns are addressed below at page 138. For the reasons discussed in 9 

the referenced sections, the Department recommends that the Council find that the proposed 10 

MWPF would comply with GCZO Section 7.020(T)(4)(d)(5). 11 

  (6) Private access roads shall be gated to protect the facility and property 12 

owners from illegal or unwarranted trespass, and illegal dumping and 13 

hunting. 14 

Some existing private farm roads that are currently not gated would be used for facility 15 

access. New facility access roads would be built. The applicant proposed to locate lockable gates 16 

at the entrance of facility access roads but also proposed to seek a variance for any landowners 17 

who do not want gates.
124

 GCZO Section 7.020(T)(4)(d)(6) addresses the Countyôs interest in 18 

public safety. The Department recommends that the Council adopt Condition 40 to incorporate 19 

the requirement in this ordinance. The Department recommends that the Council find, therefore, 20 

that the proposed MWPF would comply with GCZO Section 7.020(T)(4)(d)(6). 21 

The applicant believes that a variance would be warranted under the circumstances 22 

described in GCZO Section 9.030.
125

 The applicant has not submitted any information indicating 23 

that any landowner objects to the gates required under the County ordinance or that there are 24 

ñspecial and unusual circumstances related to a specific lot.ò
126

 The Department recommends 25 

that the Council find that a variance to the gate requirement is not a matter to be included in and 26 

governed by the site certificate.
127

 Whether to grant a variance should be left to the County to 27 

decide on a case-by-case basis as the need arises. The County is in the best position to determine 28 

under what conditions the policy underlying the ordinance would be served by granting a 29 

variance.  30 

  (7) Where practicable the electrical cable collector system shall be installed 31 

underground, at a minimum depth of 3 feet; elsewhere the cable collector 32 

system shall be installed to prevent adverse impacts on agriculture 33 

operations. 34 

The applicant proposes that the collector lines would be installed a minimum of three feet 35 

below grade except where site-specific considerations require that segments of the collector 36 

system be installed aboveground (recommended Condition 88).
128

 The certificate holder would 37 
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 App, Exhibit K, p. 25. 
125

 Response to RAI K3 (App Supp, Exhibit K, p. 3). 
126

 A finding of ñspecial and unusual circumstancesò is required before granting a variance under GCZO Section 

9.010.  
127

 Under ORS 469.401(4), a site certificate does not ñpreempt the jurisdiction of any state agency or local 

government over matters that are not included in and governed by the site certificate or amended site certificate.ò 
128

 App, Exhibit B, p. 9, and Exhibit K, p. 25. 
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locate facility components and temporary construction laydown and staging areas to minimize 1 

disturbance with farming operations (Condition 39). The Department recommends that the 2 

Council find that the proposed MWPF would comply with GCZO Section 7.020(T)(4)(d)(7).  3 

  (8) Required permanent maintenance/operations buildings shall be located 4 

off-site in one of Gilliam Countyôs appropriately zoned areas, except that 5 

such a building may be constructed on-site if: 6 

   (a) The building is designed and constructed generally consistent with the 7 

character of similar buildings used by commercial farmers or 8 

ranchers; and 9 

   (b) The building will be removed or converted to farm use upon 10 

decommissioning of the Wind Power Generation Facility consistent 11 

with the provisions of this section. 12 

The applicant proposes to construct one or two O&M buildings on-site. Each O&M 13 

building would be a single-story structure of approximately 8,000 square feet. The buildings 14 

would be designed and constructed to be generally consistent with the character of similar 15 

buildings used by commercial farmers or ranchers in the area.
129

 Retirement or 16 

ñdecommissioningò of the facility is discussed under the Councilôs Retirement and Financial 17 

Assurance Standard above at page 16. Site restoration would include removal of the O&M 18 

buildings or conversion of the buildings to farm use with the consent of the affected landowners. 19 

The Department recommends that the Council find that the proposed MWPF would comply with 20 

GCZO Section 7.020(T)(4)(d)(8). 21 

  (9) A Wind Power Generation Facility shall comply with the Specific Safety 22 

Standards for Wind Facilities delineated in OAR 345-024-0010 (as 23 

adopted at time of application). 24 

Compliance with the Councilôs Public Health and Safety Standards for Wind Energy 25 

Facilities (OAR 345-024-0010) is discussed below at page 78. 26 

  (10) To the extent feasible, the County will accept information presented by an 27 

application for an EFSC proceeding in the form and on the scheduled 28 

required by EFSC. 29 

This requirement is a procedural provision in the County ordinance under which the 30 

County accepts information presented in a site certificate application for facilities under Council 31 

jurisdiction. 32 

5. Decommissioning/Dismantling Process. The applicantôs dismantling of incomplete 33 

construction and/or decommissioning plan for the Wind Power Generation Facility 34 

shall include the following information
130

 35 

* * *  36 

 g. For projects sited by EFSC, compliance with EFSCôs financial assurance and 37 

decommissioning standards shall be deemed to be in compliance with the 38 

dismantling and decommissioning requirements of this Section 152.524.
131

 39 

                                                   
129

 App, Exhibit K, p. 25. 
130

 Omitted subsections describe the required content of a decommissioning plan, including site restoration, the 

County bond requirement and arbitration. 
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The proposed MWPF would comply with the Councilôs Retirement and Financial 1 

Assurance Standard for the reasons discussed above at page 16. Compliance with the Councilôs 2 

standard satisfies the Gilliam County ordinance. 3 

6. Wind Power Generation Facility Siting Subsequent Requirements 4 

 a. A bond or letter of credit shall be established for the dismantling of 5 

uncompleted construction and/or decommissioning of the facility. (See 6 

§152.524.) For projects being sited by the State of Oregonôs Energy Facility 7 

Siting Council (EFSC), the bond or letter of credit required by EFSC will be 8 

deemed to meet this requirement. 9 

As required under OAR 345-027-0020(8), the certificate holder would provide financial 10 

assurance satisfactory to the Council for site restoration (Condition 8). Financial assurance is 11 

discussed under the Councilôs Retirement and Financial Assurance Standard above at page 16. 12 

The financial assurance required by the Council satisfies the Gilliam County ordinance. 13 

 b. The actual latitude and longitude location or Stateplane NAD 83(91) 14 

coordinates of each turbine tower, connecting lines, and transmission lines 15 

shall be provided to Gilliam County once commercial electrical production 16 

begins. 17 

 c. A summary of as-built changes in the facility from the original plan, if any, 18 

shall be provided by the owner/operator. 19 

The Department recommends that the Council adopt Condition 45, which would require 20 

the certificate holder to provide the actual location of turbine towers, connecting lines and 21 

transmission lines and a summary of as-built changes as required by this County ordinance. 22 

 d.  23 

  (1) The Wind Power Generation Facility requirements shall be facility-24 

specific, but can be amended as long as the facility does not exceed the 25 

boundaries of the Gilliam County Conditional Use Permit where the 26 

original facility was constructed. 27 

  (2) An amendment to the conditional use permit shall be required if proposed 28 

facility changes would: 29 

   (a) Increase the land area taken out of agricultural production by an 30 

additional 20 acres or more; 31 

   (b) Increase the land area taken out of agricultural production sufficiently 32 

to trigger taking a Goal 3 exception; 33 

   (c) Require an expansion of the established facility boundaries; 34 

   (d) Increase the number of towers; 35 

   (e) Increase generator output by more than 25 percent relative to the 36 

generation capacity authorized by the initial permit due to the 37 

repowering or upgrading of power generation capacity. 38 

No amendment would be required if an expansion of power-generating 39 

capacity is due to technology upgrades installed within the existing 40 

                                                                                                                                                                    
131

 This cross-reference appears in an early draft of the Umatilla County wind ordinance, which Gilliam County 

apparently used as a model for drafting parts of GCZO Section 7.020(T). In context, this cross-reference refers to 

subsection (5) of Section 7.020(T). 
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boundaries of the established Wind Power Generation Facility. 1 

Notification by the facility owner/operator to the Gilliam County Planning 2 

Department of nonsignificant changes is encouraged, but not required. An 3 

amendment to a Site Certificate issued by EFSC will be governed by the 4 

rules for amendments established by EFSC. 5 

GCZO Section 7.020(T)(6)(d) describes the Countyôs procedure for amendment of a 6 

Conditional Use Permit. In accordance with ORS 469.401(3), the County may amend the CUP 7 

for the MWPF subject only to the conditions set forth in the site certificate or amended site 8 

certificate. The Council may amend the site certificate under the rules in OAR Chapter 345, 9 

Division 27. 10 

 e. Within 120 days after the end of each calendar year, the facility 11 

owner/operator shall provide Gilliam County an annual report including the 12 

following information: 13 

  (1) Energy production by month and year. 14 

  (2) Nonproprietary information about wind conditions (e.g., monthly 15 

averages, high wind events, bursts). 16 

  (3) A summary of changes to the facility that do not require facility 17 

requirement amendments. 18 

  (4) A summary of the avian monitoring program ï bird injuries, casualties, 19 

positive impacts on area wildlife and any recommendations for changes in 20 

the monitoring program. 21 

  (5) Employment impacts to the community and Gilliam County during and 22 

after construction. 23 

  (6) Success or failures of weed control practices. 24 

  (7) Status of the decommissioning fund. 25 

  (8) Summary comments ï any problems with the projects, any adjustments 26 

needed, or any suggestions. 27 

The annual report requirement may be discontinued or required at a less 28 

frequent schedule by the County. The reporting requirement and/or 29 

reporting schedule shall be reviewed, and possibly altered, at the request 30 

of the facility owner/operator. (OPTION: For facilities under EFSC 31 

jurisdiction and for which an annual report is required, the annual report 32 

to EFSC satisfies this requirement.) 33 

This ordinance requires an annual report to the County from the owner or operator of a 34 

County-permitted wind power generating facility but provides that the ñannual report to EFSCò 35 

satisfies the County reporting requirement for facilities under Council jurisdiction. As required 36 

under OAR 345-026-0080, the certificate holder would report to the Council every six months 37 

during construction and annually after beginning construction (Condition 21). 38 
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B. Applicable Statewide Planning Goals 

For the reasons discussed above, the proposed facility complies with the applicable 1 

substantive criteria recommended to the Council by Gilliam County, except GCZO Section 2 

4.020(D)(14), which limits the area that a power generation facility may occupy in an EFU zone 3 

(discussed above at page 24). In addition, under GCZO Section 7.020(T)(4)(a)(10), the County 4 

requires a Goal 3 exception if a proposed wind power generation facility exceeds 20 acres in 5 

size. We discuss an exception to Goal 3 below, beginning at page 48. 6 

 Because the facility does not comply with all applicable local land use criteria, the 7 

Council must determine, under ORS 469.504(1)(b)(B), whether the proposed facility ñotherwise 8 

[complies] with the applicable statewide planning goals.ò For a use located within an EFU zone, 9 

the ñapplicable statewide planning goalò is Goal 3, which is the Stateôs Agricultural Lands goal. 10 

As expressed in Oregonôs Statewide Planning Goals and Guidelines, Goal 3 is: 11 

To preserve and maintain agricultural lands. 12 

Agricultural lands shall be preserved and maintained for farm use, consistent with 13 

existing and future needs for agricultural products, forest and open space and with 14 

the state's agricultural land use policy expressed in ORS 215.243 and 215.700. 15 

Consistent with Goal 3, Gilliam County has designated EFU zones to preserve 16 

agricultural lands. Under Goal 3, non-farm uses are permitted within a farm use zone as provided 17 

under ORS 215.283. To find compliance with ORS 215.283, the Council must determine 18 

whether the proposed energy facility and its related or supporting facilities are uses that fit within 19 

the scope of the uses permitted on EFU land described in ORS 215.283(1), (2) or (3).  20 

The Department recommends that the Council find that the MWPF principal use is a 21 

ñcommercial utility facility for the purpose of generating power for public use by saleò that is 22 

allowable under ORS 215.283(2)(g). The Department recommends that the Council find that the 23 

principal use includes the wind turbines, power collection system, meteorological towers, control 24 

system, O&M buildings, facility substations and the 230-kV transmission line connecting the 25 

western substation to the central substation and field workshops. The Department recommends 26 

that the Council find that the access roads are ñtransportation improvementsò that are allowable 27 

under ORS 215.283(3). For the reasons discussed in the next section below, the facility access 28 

roads are subject to the same standards and requirements that apply to the principal use. The 230-29 

kV transmission line that interconnects the facility with the BPA transmission system may be 30 

part of the principal use or, alternately, may be analyzed as a utility facility necessary for public 31 

serviceò that is allowable under ORS 215.283(1)(d) (see discussion of the interconnection line 32 

below). 33 

The Access Roads 34 

The proposed MWPF access roads are allowable on EFU land under ORS 215.283(3). 35 

ORS 215.283(3) allows ñroads, highways and other transportation facilities and improvementsò 36 

that are not otherwise allowed under paragraphs (1) and (2) of ORS 215.283 to be established in 37 

an EFU zone, subject to:  38 

(a) Adoption of an exception to the goal related to agricultural lands and to any other 39 

applicable goal with which the facility or improvement does not comply; or 40 
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(b) ORS 215.296 for those uses identified by rule of the Land Conservation and 1 

Development Commission as provided in section 3, chapter 529, Oregon Laws 2 

1993. 3 

The subparagraphs are conjoined by ñorò and so either (a) or (b) applies. In this case, 4 

subparagraph (b) applies because the MWPF access roads are a use identified by the LCDC. 5 

OAR 660-033-0120 identifies uses authorized on agricultural lands. OAR 660-033-0120 (Table 6 

1) lists ñtransportation improvements on rural lands allowed by OAR 660-012-0065ò as a type 7 

ñRò use (ñuse may be approved, after required reviewò). OAR 660-012-0065(2)(d) defines 8 

ñaccessory transportation improvementsò as ñtransportation improvements that are incidental to a 9 

land use to provide safe and efficient access to the use.ò
132

 The proposed MWPF access roads are 10 

ñincidentalò to the principal use and would provide safe and efficient access to the facility. 11 

Under OAR 660-012-0065(3)(a), transportation improvements for a use that is 12 

conditionally allowed by ORS 215.283 are consistent with Goal 3, subject to the requirements of 13 

OAR 660-012-0065. In this case, the principal use (a commercial utility facility for the purpose 14 

of generating power for public use by sale) is conditionally allowed by ORS 215.283(2)(g). 15 

Accordingly, the access roads serving that use would be consistent with Goal 3 subject to the 16 

requirements of OAR 660-012-0065. The requirements of OAR 660-012-0065(4) are applicable: 17 

(4) Accessory transportation improvements required as a condition of development 18 

listed in subsection (3)(a) of this rule shall be subject to the same procedures, 19 

standards and requirements applicable to the use to which they are accessory. 20 

The rule language applies specifically to accessory transportation improvements 21 

ñrequired as a condition of development.ò Because the MWPF access roads are necessary for the 22 

operation and maintenance of the wind energy facility, they are a necessary condition of the 23 

development of the commercial utility facility. Accordingly, the access roads would be subject to 24 

the standards and requirements applicable to the principal use. 25 

The Interconnection Line 26 

The proposed MWPF 230-kV interconnection line is necessary to deliver the electricity 27 

generated by the facility to the BPA Slatt Switching Station and ultimately to public customers. 28 

The interconnection line is within the scope of ORS 215.283(1)(d), which allows ñutility 29 

facilities necessary for public serviceò on EFU land subject to the provisions of ORS 215.275. 30 

215.275 Utility facilities necessary for public service; criteria; mitigating impact of 31 

facility. (1) A utility facility established under ORS 215.213 (1)(d) or 215.283 (1)(d) 32 

is necessary for public service if the facility must be sited in an exclusive farm use 33 

zone in order to provide the service. 34 

(2) To demonstrate that a utility facility is necessary, an applicant for approval under 35 

ORS 215.213 (1)(d) or 215.283 (1)(d) must show that reasonable alternatives have 36 

been considered and that the facility must be sited in an exclusive farm use zone due 37 

to one or more of the following factors: 38 

 (a) Technical and engineering feasibility; 39 

                                                   
132

 OAR 660-012-0065(2)(a) defines ñaccess roadsò as ñlow volume public roads that principally provide access to 

property or as specified in an acknowledged comprehensive plan.ò The proposed turbine string access roads are not 

ñaccess roadsò under this definition because they are not public roads. 
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 (b) The proposed facility is locationally dependent. A utility facility is locationally 1 

dependent if it must cross land in one or more areas zoned for exclusive farm 2 

use in order to achieve a reasonably direct route or to meet unique 3 

geographical needs that cannot be satisfied on other lands; 4 

 (c) Lack of available urban and nonresource lands; 5 

 (d) Availability of existing rights of way; 6 

 (e) Public health and safety; and 7 

 (f) Other requirements of state or federal agencies. 8 

 (3) Costs associated with any of the factors listed in subsection (2) of this section 9 

may be considered, but cost alone may not be the only consideration in determining 10 

that a utility facility is necessary for public service. Land costs shall not be included 11 

when considering alternative locations for substantially similar utility facilities. The 12 

Land Conservation and Development Commission shall determine by rule how land 13 

costs may be considered when evaluating the siting of utility facilities that are not 14 

substantially similar. 15 

 (4) The owner of a utility facility approved under ORS 215.213 (1)(d) or 215.283 16 

(1)(d) shall be responsible for restoring, as nearly as possible, to its former condition 17 

any agricultural land and associated improvements that are damaged or otherwise 18 

disturbed by the siting, maintenance, repair or reconstruction of the facility. Nothing 19 

in this section shall prevent the owner of the utility facility from requiring a bond or 20 

other security from a contractor or otherwise imposing on a contractor the 21 

responsibility for restoration. 22 

 (5) The governing body of the county or its designee shall impose clear and 23 

objective conditions on an application for utility facility siting under ORS 215.213 24 

(1)(d) or 215.283 (1)(d) to mitigate and minimize the impacts of the proposed facility, 25 

if any, on surrounding lands devoted to farm use in order to prevent a significant 26 

change in accepted farm practices or a significant increase in the cost of farm 27 

practices on the surrounding farmlands. 28 

 (6) The provisions of subsections (2) to (5) of this section do not apply to 29 

interstate natural gas pipelines and associated facilities authorized by and subject to 30 

regulation by the Federal Energy Regulatory Commission. 31 

ORS 215.275(2) lists factors for deciding whether a utility facility is ñnecessary for 32 

public service.ò
133

 The proposed interconnection line must be located in an EFU zone because 33 

there is no non-EFU land near the BPA Slatt Switching Station, where the MWPF power would 34 

be connected to the regional power grid. There are no reasonable alternatives to this location. At 35 

least three of the factors listed in ORS 215.275(2) apply. ñTechnical and engineering feasibilityò 36 

requires that there be an interconnecting transmission line to connect the facility with the BPA 37 

system. Second, the proposed interconnection line is ñlocationally dependent.ò The transmission 38 

line must be located in proximity to the proposed wind turbines, because that is where the power 39 

would be generated, and it must also be located near the regional transmission system so that the 40 

power can be transmitted to customers. Third, there are no ñavailable urban and nonresource 41 

landsò on which to locate the interconnection line. The facility site and the BPA Slatt Switching 42 

                                                   
133

 The same factors are listed in OAR 660-033-0130(16). 
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Station are located entirely on EFU land. For these reasons, siting the interconnection line on 1 

EFU land is ñnecessary for public service.ò The Department recommends that the Council find 2 

that the interconnection line is allowed under ORS 215.283(1)(d) subject to the other provisions 3 

of ORS 215.275 discussed below. 4 

ORS 215.275(4) requires that the owner of a utility facility approved under 5 

ORS 215.283(1)(d) be responsible for restoring agricultural land and associated improvements to 6 

their former condition if they are damaged or disturbed by the siting, maintenance, repair or 7 

reconstruction of the facility. The certificate holder would be responsible for restoring all areas 8 

temporarily disturbed during construction, maintenance or repair of the 230-kV transmission 9 

lines (Conditions 11 and 92). 10 

ORS 215.275(5) requires the imposition of ñclear and objective conditionsò on siting a 11 

utility facility under 215.283(1)(d) ñto mitigate and minimize the impacts of the proposed 12 

facility, if any, on surrounding lands devoted to farm use in order to prevent a significant change 13 

in accepted farm practices or a significant increase in the cost of farm practices on the 14 

surrounding farmlands.ò These objectives are substantially identical to the approval standards 15 

incorporated in GCZO Section 4.020(H), discussed above at page 26 (including a discussion of 16 

site certificate conditions to ñmitigate and minimizeò the impacts of the proposed facility).  17 

The LCDC Rules 18 

OAR Chapter 660, Division 33, contains the Land Conservation and Development 19 

Commission (LCDC) administrative rules for implementing the requirements for agricultural 20 

land as defined by Goal 3. The current rules include amendments that became effective on 21 

January 2, 2009. Under the current rules, a wind power generation facility is a distinct type ñRò 22 

use (ñuse may be approved, after required reviewò) listed in OAR 660-033-0120 (Table 1).
134

 23 

The standards contained in OAR 660-033-0130(5) and (37) apply to wind power generation 24 

facilities.  25 

Prior to the amendment of OAR 660-033-0120 and OAR 660-033-0130, a wind energy 26 

facility would be analyzed as a ñcommercial utility facility for the purpose of generating power 27 

for public use by sale.ò OAR 660-033-0120 (Table 1) defines this use as a type ñRò use and 28 

references applicable standards in OAR 660-033-0130.
135

 The standards found in OAR 660-033-29 

0130(5) and (22) apply if the proposed facility is located on non-high-value farmland and OAR 30 

660-033-0130(5) and (17) apply if the proposed facility is located on high-value farmland. 31 

As of the date that the application was submitted, Gilliam County had not incorporated 32 

the amendments to OAR 660-033-0120 and OAR 660-033-0130 into the local zoning ordinance. 33 

The acreage restrictions in GCZO Section 4.020(D)(14) therefore apply as discussed above at 34 

page 24.  35 

Because ORS 469.504(1)(b)(B) authorizes the Council to determine compliance with the 36 

statewide planning goals directly, the Department believes that the Council may conclude that 37 

the MWPF complies with the statewide planning goals if the Council finds that the facility 38 

complies with the current requirements of OAR 660-033-0120 and OAR 660-033-0130. 39 

Nevertheless, for completeness and in case the Department is later found to be incorrect about 40 
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 Table 1 lists ñwind power generation facilities as commercial utility facilities for the purpose of generating power 

for public use by saleò as a type R use. 
135

 The current rule specifically excludes ñwind power generating facilitiesò from this use. 



 

MONTAGUE WIND POWER FACILITY 

Draft PROPOSED ORDER  June 22, 2010  - 47 - 

the applicability of the amended LCDC rules, an analysis of both the ñold rulesò (before the 1 

January 2009 amendments) and the current rules is presented below. 2 

OAR 660-033-0130(5) 3 

(5) Approval requires review by the governing body or its designate under ORS 4 

215.296. Uses may be approved only where such uses: 5 

 (a) Will not force a significant change in accepted farm or forest practices on 6 

surrounding lands devoted to farm or forest use; and 7 

 (b) Will not significantly increase the cost of accepted farm or forest practices on 8 

surrounding lands devoted to farm or forest use. 9 

OAR 660-033-0130(5) applies under the current rules as well as under the old rules. 10 

OAR 660-033-0130(5) provides that the proposed land use must not force a significant change in 11 

accepted farm practices on surrounding farmland and must not significantly increase the cost of 12 

accepted farm practices. The rule cross-references ORS 215.296, which contains standards for 13 

approval for a use allowed under ORS 215.283(2) that are substantively identical to OAR 660-14 

033-0130(5)(a) and (b). These standards are incorporated in GCZO Section 4.020(H), discussed 15 

above at page 26. In the discussion of the County ordinance, the Department recommends that 16 

the Council find that the MWPF would not force a significant change in accepted farm practices 17 

on surrounding farmland and would not significantly increase the cost of accepted farm 18 

practices. Because the same approval standards are contained in the land use statute and LCDC 19 

rule, the Department recommends that the Council find that the MWPF would comply with ORS 20 

215.296 and OAR 660-033-0130(5). 21 

The Old Rules 22 

OAR 660-033-0130(17) 23 

(17) A power generation facility shall not preclude more than 12 acres from use as a 24 

commercial agricultural enterprise unless an exception is taken pursuant to OAR 25 

chapter 660, division 4. 26 

OAR 660-033-0130(22) 27 

(22) A power generation facility shall not preclude more than 20 acres from use as a 28 

commercial agricultural enterprise unless an exception is taken pursuant to ORS 29 

197.732 and OAR chapter 660, division 004. 30 

Under OAR 660-033-0120, the 12-acre limitation described in OAR 660-033-0130(17) 31 

applies to components of a power generation facility located on high-value farmland. The 20-32 

acre limitation described in OAR 660-033-0130(22) applies to agricultural land that is not high-33 

value farmland. Definitions of ñagricultural land,ò ñhigh-value farmlandò and ñnon-high-value 34 

farmlandò are discussed above at page 25. As shown in Table 3 above at page 26, the MWPF 35 

components would occupy less than three acres of high-value farmland and would therefore 36 

comply with OAR 660-033-0130(17). The MWPF components, however, would occupy more 37 

than 20 acres of non-high-value farmland. Accordingly, the Department recommends that the 38 

Council find that the proposed MWPF would not comply with OAR 660-033-0130(22). Based 39 

on this finding, the proposed MWPF would not comply with the rules implementing Goal 3 and 40 

an exception would be necessary. We discuss an exception to Goal 3 below. 41 
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Goal 3 Exception 1 

If the old LCDC rules apply, the proposed facility would not comply with OAR 660-033-2 

0130(22) as discussed above. Therefore, to find compliance under ORS 469.504(1)(b)(B), the 3 

Council must decide whether an exception to Goal 3 is justified under ORS 469.504(2). ORS 4 

469.504(2)(c) sets out the requirements that must be met for the Council to take an exception to a 5 

statewide planning goal, as follows:  6 

(2) The council may find goal compliance for a facility that does not otherwise 7 

comply with one or more statewide planning goals by taking an exception to the 8 

applicable goal. Notwithstanding the requirements of ORS 197.732, the statewide 9 

planning goal pertaining to the exception process or any rules of the Land 10 

Conservation and Development Commission pertaining to an exception process goal, 11 

the council may take an exception to a goal if the council finds: 12 

* * *  13 

(c) The following standards are met: 14 

 (A) Reasons justify why the state policy embodied in the applicable goal should 15 

not apply; 16 

 (B) The significant environmental, economic, social and energy consequences 17 

anticipated as a result of the proposed facility have been identified and 18 

adverse impacts will be mitigated in accordance with rules of the council 19 

applicable to the siting of the proposed facility; and 20 

 (C) The proposed facility is compatible with other adjacent uses or will be made 21 

compatible through measures designed to reduce adverse impacts. 22 

The applicant discussed the justification for an exception in Exhibit K of the 23 

application.
136

 The Department recommends that the Council make the findings discussed below 24 

and conclude that proposed MWPF meets the standards for an exception to Goal 3 under ORS 25 

469.504(2)(c). 26 

(a) Reasons Supporting an Exception 27 

The state policy embodied in Goal 3 is the preservation and maintenance of agricultural 28 

land for farm use. The following reasons support an exception to Goal 3. 29 

Although the proposed facility would occupy approximately 255 acres of EFU land 30 

(including 252 acres of non-high-value farmland), it would occupy less than one-half of one 31 

percent of the farmland adjacent to the facility. There are approximately 65,844 acres of land 32 

within the analysis area devoted to farm use.
137

 It is significant to note that the wind facility 33 

structures would not occupy a single, contiguous area within which no farming activities could 34 

occur. Rather, the spacing of turbines and turbine strings would allow farm use to continue 35 

efficiently on most of the land currently used for grazing and cultivation of crops.  36 

Most of the farmland occupied by the proposed facility would be occupied by the access 37 

roads. As shown in Table 3, the turbine towers, meteorological towers, O&M facilities, 38 

substations and aboveground collector lines would occupy less than 27 acres. Facility access 39 

roads would occupy approximately 228 acres but would be available to landowners for use in 40 
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 App, Exhibit K, pp. 40-44. 
137

 App, Exhibit K, p. 8. 
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farm operations.
138

 Facility access roads would be the minimum size necessary for safe operation 1 

and would be located to minimize conflict with farm uses on surrounding land (Condition 39). 2 

The applicant notes that the proposed wind energy could not be developed on non-3 

resource lands in Gilliam County.
139

 The only non-resource land in the area (that is, land not 4 

devoted to farm use) is land within the city limits of Arlington and Condon. The non-resource 5 

land is largely residential and does not contain sufficient area to construct a commercial wind 6 

energy facility. The non-resource land lacks an adequate wind resource and access to the 7 

regional transmission system. 8 

In addition, approval of the proposed MWPF on agricultural land furthers the state policy 9 

embodied in Goal 13 (Energy Conservation). The Guidelines for implementing Goal 13 direct 10 

that land use planning utilize renewable energy sources, including wind, ñwhenever possible.ò
140

 11 

EFU land is particularly well suited to the utilization of wind energy, which requires open land 12 

with unobstructed access to consistently strong winds. The only areas within Gilliam County that 13 

have sufficient open space and strong winds are within the EFU zone. 14 

(b) Environmental, Economic, Social and Energy Consequences 15 

The Councilôs standards address the environmental consequences of the proposed 16 

facility. In our discussion of each of the standards, we identify the potential adverse impacts of 17 

the proposed facility and explain how those impacts would be mitigated. We discuss impacts to 18 

soils at page 56; to protected areas at page 59; to scenic resources at page 64; to threatened and 19 

endangered species at page 87; to wildlife habitat at page 92; to ambient noise levels at page 126; 20 

to waters of the state at page 134; and to water resources at page 136. The facility would have no 21 

emissions that would adversely affect air or water quality. Upon retirement of the facility, the 22 

site would be restored to a useful, non-hazardous condition (see discussion of the Councilôs 23 

Retirement and Financial Assurance Standard at page 16). 24 

The proposed facility would have beneficial economic consequences. The facility would 25 

offer local employment opportunities by providing up to 475 jobs during construction and up to 26 

30 jobs during operation.
141

 Annual lease payments in the wind facility lease area would 27 

supplement landowner income from other farm operations without significantly reducing the 28 

land base available for farming practices. In addition, the proposed facility would provide 29 

significant tax revenue to Gilliam County.
142

 30 

The MWPF would not have significant adverse social consequences. The proposed 31 

facility would not cause any significant adverse impact on the ability of communities in the local 32 

area to provide services such as housing, health care, schools, police and fire protection, water 33 

and sewer, solid waste management, transportation and traffic safety (see discussion of site 34 

certificate conditions related to the Councilôs Public Services Standard at page 118). The site 35 

certificate would include conditions to avoid adverse impact to historic, cultural and 36 

archaeological resources (see discussion at page 115). The proposed facility would have no 37 

adverse impact on important recreational opportunities in the local area (see discussion of the 38 
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 App, Exhibit K, p. 8. 
139

 App, Exhibit K, p. 41. 
140

 Oregon Department of Land Conservation and Development, Goal 13 

(http://www.oregon.gov/LCD/docs/goals/goal13.pdf). 
141

 App, Exhibit K, p. 42, and Exhibit U, p. 2. 
142

 App, Exhibit K, p. 42. 

http://www.oregon.gov/LCD/docs/goals/goal13.pdf
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Councilôs Recreation Standard at page 73). We address public safety issues related to the 1 

proposed facility at page 78 (Public Health and Safety Standards for Wind Energy Facilities), 2 

page 85 (Siting Standards for Transmission Lines), page 114 (Structural Standard) and page 138 3 

(Public Health and Safety). During construction and operation of the facility, the certificate 4 

holder would minimize the generation of solid waste and wastewater and would properly dispose 5 

or recycle waste materials (see discussion at page 119). 6 

The energy consequences of the proposed facility would be the generation of up to 404 7 

MW of electricity that would become available to meet local and regional energy needs. The 8 

proposed MWPF would generate electricity from a renewable source (wind), which furthers the 9 

Stateôs energy policy ñto develop permanently sustainable energy resourcesò (ORS 469.010). 10 

In 2007, the Oregon Legislature enacted SB 838. This legislation established a 11 

ñRenewable Portfolio Standardò (RPS) under which the Stateôs largest utilities must provide 25 12 

percent of their retail sales of electricity from renewable sources of energy by 2025. 13 

Development of wind energy facilities in locations where sufficient wind resources and land area 14 

exist is consistent with achievement of this public policy goal. 15 

(c) Compatibility with Other Adjacent Uses 16 

Adjacent uses are primarily crop cultivation and grazing.
143

 The proposed facility is 17 

compatible with these farm uses for the reasons discussed above at page 26. The facility would 18 

not force a significant change in accepted farm practices on surrounding lands and would not 19 

significantly increase the costs of farm practices. The directly affected landowners are willing to 20 

enter into land leases to allow the facility to be built. In return, the landowners would receive 21 

annual lease payments. Lease payments would provide a stable, supplemental income source that 22 

would help maintain the land in farm use by increasing the economic viability of the landownersô 23 

farm operations.  24 

The Current Rules 25 

OAR 660-033-0130(37) became effective on January 2, 2009.
144

 In establishing specific 26 

standards for wind power generation facilities, LCDC eliminated the 12-acre and 20-acre 27 

restrictions that are contained in OAR 660-033-0130(17) and (22). Instead, OAR 660-033-28 

0130(37) defines a ñwind power generating facilityò and provides criteria for the approval of a 29 

wind power generating facility sited on farmland. The Council has previously found that all of 30 

the components of wind energy facilities fit within the definition of ñwind power generating 31 

facilityò in OAR 660-033-0130(37).
145

 The Department recommends that the Council find that 32 

the proposed MWPF meets the approval criteria for a wind power generating facility, for the 33 

reasons discussed below. 34 

OAR 660-033-0130(37) 35 

(37) For purposes of this rule a wind power generation facility includes, but is not 36 

limited to, the following system components: all wind turbine towers and concrete 37 

pads, permanent meteorological towers and wind measurement devices, electrical 38 
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 App, Exhibit K, p. 43. 
144

 The provision became effective upon filing (OAR 660-033-0160). 
145

 See Final Order on Amendment #1 for the Leaning Juniper II Wind Power Facility (November 20, 2009), p. 38; 

Final Order on Amendment #1 for the Shepherds Flat Wind Farm (September 11, 2009), p. 30; Final Order on 

Amendment #4 for the Stateline Wind Project (March 27, 2009), p. 68. 
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cable collection systems connecting wind turbine towers with the relevant power 1 

substation, new or expanded private roads (whether temporary or permanent) 2 

constructed to serve the wind power generation facility, office and operation and 3 

maintenance buildings, temporary lay-down areas and all other necessary 4 

appurtenances. A proposal for a wind power generation facility shall be subject to the 5 

following provisions: 6 

 (a) For high-value farmland soils described at ORS 195.300(10), the governing 7 

body or its designate must find that all of the following are satisfied: 8 

  (A) Reasonable alternatives have been considered to show that siting the wind 9 

power generation facility or component thereof on high-value farmland soils 10 

is necessary for the facility or component to function properly or if a road 11 

system or turbine string must be placed on such soils to achieve a reasonably 12 

direct route considering the following factors:  13 

 (i) Technical and engineering feasibility;  14 

 (ii) Availability of existing rights of way; and  15 

 (iii) The long term environmental, economic, social and energy consequences 16 

of siting the facility or component on alternative sites, as determined 17 

under OAR 660-033-0130(37)(a)(B).  18 

  (B) The long-term environmental, economic, social and energy consequences 19 

resulting from the wind power generation facility or any components thereof 20 

at the proposed site with measures designed to reduce adverse impacts are not 21 

significantly more adverse than would typically result from the same proposal 22 

being located on other agricultural lands that do not include high-value 23 

farmland soils.  24 

  (C) Costs associated with any of the factors listed in OAR 660-033-25 

0130(37)(a)(A) may be considered, but costs alone may not be the only 26 

consideration in determining that siting any component of a wind power 27 

generation facility on high-value farmland soils is necessary.  28 

  (D) The owner of a wind power generation facility approved under OAR 660-29 

033-0130(37)(a) shall be responsible for restoring, as nearly as possible, to 30 

its former condition any agricultural land and associated improvements that 31 

are damaged or otherwise disturbed by the siting, maintenance, repair or 32 

reconstruction of the facility. Nothing in this subsection shall prevent the 33 

owner of the facility from requiring a bond or other security from a contractor 34 

or otherwise imposing on a contractor the responsibility for restoration.  35 

  (E) The criteria of OAR 660-033-0130(37)(b) are satisfied.  36 

 (b) For arable lands, meaning lands that are cultivated or suitable for cultivation, 37 

including high-value farmland soils described at ORS 195.300(10), the 38 

governing body or its designate must find that:  39 

  (A) The proposed wind power facility will not create unnecessary negative 40 

impacts on agricultural operations conducted on the subject property. 41 

Negative impacts could include, but are not limited to, the unnecessary 42 
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construction of roads, dividing a field or multiple fields in such a way that 1 

creates small or isolated pieces of property that are more difficult to farm, 2 

and placing wind farm components such as meteorological towers on lands in 3 

a manner that could disrupt common and accepted farming practices; and  4 

  (B) The presence of a proposed wind power facility will not result in 5 

unnecessary soil erosion or loss that could limit agricultural productivity on 6 

the subject property. This provision may be satisfied by the submittal and 7 

county approval of a soil and erosion control plan prepared by an adequately 8 

qualified individual, showing how unnecessary soil erosion will be avoided or 9 

remedied and how topsoil will be stripped, stockpiled and clearly marked. The 10 

approved plan shall be attached to the decision as a condition of approval; 11 

and  12 

  (C) Construction or maintenance activities will not result in unnecessary soil 13 

compaction that reduces the productivity of soil for crop production. This 14 

provision may be satisfied by the submittal and county approval of a plan 15 

prepared by an adequately qualified individual, showing how unnecessary soil 16 

compaction will be avoided or remedied in a timely manner through deep soil 17 

decompaction or other appropriate practices. The approved plan shall be 18 

attached to the decision as a condition of approval; and  19 

  (D) Construction or maintenance activities will not result in the unabated 20 

introduction or spread of noxious weeds and other undesirable weeds species. 21 

This provision may be satisfied by the submittal and county approval of a 22 

weed control plan prepared by an adequately qualified individual that 23 

includes a long-term maintenance agreement. The approved plan shall be 24 

attached to the decision as a condition of approval.  25 

 (c) For nonarable lands, meaning lands that are not suitable for cultivation, the 26 

governing body or its designate must find that the requirements of OAR 660-27 

033-0130(37)(b)(D) are satisfied.  28 

 (d) In the event that a wind power generation facility is proposed on a 29 

combination of arable and nonarable lands as described in OAR 660-033-30 

0130(37)(b) and (c) the approval criteria of OAR 660-033-0130(37)(b) shall 31 

apply to the entire project. 32 

OAR 660-033-0130(37)(a) provides criteria for locating a wind power generating facility 33 

on high-value farmland soils. The rule references ORS 195.300(10) for the definition of ñhigh-34 

value farmland soils.ò ORS 195.300(10), in turn, references ORS 215.710, which defines ñhigh 35 

value farmland.ò The definition of ñhigh value farmlandò has been discussed above at page 25. 36 

There are approximately 186 acres of high-value farmland soils within the site boundary.
146

 As 37 

shown in Table 3 on page 26, the MWPF components would occupy less than three acres of this 38 

high-value farmland.  39 
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 App Supp, Exhibit K, p. 7. The location of high-value farmland soils are shown on revised Figure K-6 and Figure 

K-6a (App Supp, Attachment K-1). 
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Reasonable Alternatives 1 

OAR 660-033-0130(37)(a)(A) requires the applicant to consider ñreasonable alternativesò 2 

to locating the facility, or components of the facility, on high-value farmland. The applicant 3 

holder must ñshow that siting the wind power generation facility or component thereof on high-4 

value farmland soils is necessary for the facility or component to function properly.ò In the case 5 

of access roads and turbine strings, the applicant must show that these components must be 6 

placed on high-value farmland soils ñto achieve a reasonably direct route.ò To demonstrate the 7 

necessity of using high-value farmland for the facility to ñfunction properlyò or for a road or 8 

turbine string to ñachieve a reasonably direct route,ò the applicant must consider the factors 9 

listed in subsections (i) through (iii). 10 

The rule first requires the applicant to determine whether ñreasonable alternativesò exist 11 

on soils that are not ñhigh-value farmland soils.ò The applicant must then analyze whether the 12 

facility could ñfunction properlyò and whether turbine string and roads could ñachieve a 13 

reasonably direct routeò in an alternative location. The certificate holder addressed these 14 

questions in Exhibit K of the application and in responses to the Departmentôs requests for 15 

additional information.
147

 16 

There are no proposed turbine locations on high-value farmland soils. Almost all of the 17 

proposed impact on high-value farmland (2.348 acres) would result from the improvement of an 18 

existing County road (Eightmile Canyon Road).
148

 The location of the road in relation to the 19 

high-value farmland soils and other constraints is shown in Figure K-6a of the application.
149

 20 

Improvements to Eightmile Canyon Road would be confined to the existing County right-of-way 21 

(recommended Condition 71). To avoid all impact on high-value farmland soil, the certificate 22 

holder would have to build a new road. Construction of a new road would have greater impacts 23 

than the proposed improvement of an existing road. A new road cannot be built to the west of the 24 

existing road because of Category 1 habitat in that location.
150

 Construction of a new road to the 25 

east to avoid the high-value farmland soil area would require a new road segment approximately 26 

three miles long outside the existing right-of-way. This would significantly increase the area of 27 

permanent impact of the proposed facility components. The Council has found that an alternative 28 

location or configuration of a proposed wind power generation facility on land that does not 29 

contain high-value farmland soils is not a ñreasonableò alternative under OAR 660-033-30 

0130(37)(a)(A) if the location or configuration would significantly increase the area permanently 31 

occupied by the facilityôs components.
151

 Improvement of the existing County road within high-32 

value farmland soils in the existing public right-of-way is necessary to achieve a reasonably 33 

direct route and is consistent with OAR 660-033-0130(37)(a)(A)(ii), which requires 34 

consideration of the availability of existing rights-of-way. 35 

Approximately 0.003 acres (131 square feet) of high-value farmland would be occupied 36 

by the support structures for aboveground collector lines. The collector line cannot be located to 37 

the west of the existing County road due to Category 1 habitat in that location. Locating the 38 

collector line further to the east to avoid the high-value farmland would significantly increase the 39 
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 App, Exhibit K, p. 36; App Supp, Exhibit K, pp. 5-9. 
148

 App Supp, Exhibit K, p. 8. 
149

 App Supp, Attachment K-1. 
150

 See discussion of Category 1 habitat herein at page 93. 
151

 Final Order on Amendment #1 for the Leaning Juniper II Wind Power Facility (November 20, 2009), p. 41. 
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length of the aboveground collector line segment. Locating the collector line within high-value 1 

farmland is necessary to achieve a reasonably direct route and would have a minimal impact on 2 

high-value farmland. 3 

The Department recommends that the Council find that the applicant has considered 4 

reasonable alternatives and has shown that siting components of the wind power generation 5 

facility on high-value farmland soils is necessary as required under OAR 660-033-6 

0130(37)(a)(A). The wind facility components would occupy less than three acres of high-value 7 

farmland, and most of the impact would be within an existing public right-of-way. 8 

Environmental, Economic, Social and Energy Consequences 9 

Under OAR 660-033-0130(37)(a)(B), the applicant must show that ñthe long term 10 

environmental, economic, social and energy consequencesò of the facility or its components, 11 

taking mitigation into account, ñare not significantly more adverse than would typically result 12 

from the same proposal being located on other agricultural lands that do not include high-value 13 

farmland soils.ò The test is similar to that required under ORS 459.504(2)(c)(B) when the 14 

Council determines whether to grant a ñreasonsò exception to a statewide planning goal: ñThe 15 

significant environmental, economic, social and energy consequences anticipated as a result of 16 

the proposed facility have been identified and adverse impacts will be mitigated in accordance 17 

with rules of the council applicable to the siting of the proposed facility.ò 18 

As shown in revised Figure K-6 and Figure K-6a, there are a few pockets of high-value 19 

soils within the proposed site boundary.
152

 Avoidance of impact to high-value farmland would 20 

require construction of a new road segment outside of existing public right-of-way and 21 

increasing the length of an aboveground collector line segment. This alternative would result in 22 

greater environmental and farm use impact and reduced efficiency. The environmental, 23 

economic, social and energy consequences of the proposed MWPF are discussed above at page 24 

48 as part of the Goal 3 exception analysis. For the reasons addressed there, the Department 25 

recommends that the Council find that the long term environmental, economic, social and energy 26 

consequences of siting the facility on high-value farmland are not significantly more adverse 27 

than would result from locating the components on non-high-value farmland.  28 

Costs 29 

OAR 660-033-0130(37)(a)(C) provides that costs may be considered in the analysis but 30 

ñmay not be the only consideration in determining that siting any component of a wind power 31 

generation facility on high-value farmland soils is necessary.ò Considerations other than cost 32 

have been discussed above.   33 

Restoration  34 

OAR 660-033-0130(37)(a)(D) requires the owner of a wind facility to restore agricultural 35 

land damaged by the wind power facility. Condition 92 would require the certificate holder to 36 

restore all areas disturbed by construction, including farmland, according to the requirements of 37 

the Revegetation Plan. The Department recommends that the Council find that the proposed 38 

facility would comply with OAR 660-033-0130(37)(a)(D). 39 
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 App Supp, Attachment K-1, Figures K-6 and K-6a. 
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Additional Criteria 1 

OAR 660-033-0130(37)(a)(E) requires the applicant to demonstrate that the criteria of 2 

OAR 660-033-0130(37)(b) are satisfied when determining whether a facility may be sited on 3 

high-value farmland soils. These requirements are discussed below. 4 

Arable and Nonarable Lands 5 

Subsections (b), (c) and (d) of OAR 660-033-0130(37) provide additional criteria for 6 

wind power generation facilities located on ñarableò or ñnonarableò land. Subsection (b) defines 7 

ñarable landò as ñlands that are cultivated or suitable for cultivation, including high-value 8 

farmland soils,ò and provides criteria for locating a facility on arable land. Subsection (c) defines 9 

ñnonarable landò as land ñnot suitable for cultivationò and provides that the criteria in subsection 10 

(b)(D) apply on nonarable land. Subsection (d) provides that when a proposed wind power 11 

generation facility is located on a combination of arable and nonarable lands, then all of the 12 

criteria in subsection (b) apply to the entire facility. The proposed MWPF would be located on 13 

combination of arable and nonarable lands, as shown in Table 6 herein. Accordingly, the criteria 14 

in subsection (b) apply to the entire facility. The requirements of OAR 660-033-0130(37)(b) 15 

subsections (A) through (D) are discussed below. 16 

Impacts on Agricultural Operations 17 

OAR 660-033-0130(37)(b)(A) provides that the proposed wind power facility must not 18 

ñcreate unnecessary negative impacts on agricultural operations conducted on the subject 19 

property.ò This requirement is substantially equivalent to the approval standards in the Gilliam 20 

County zoning ordinance, GCZO Section 4.020(H), discussed above at page 26. For the reasons 21 

discussed there, the Department recommends that the Council find that the MWPF would not 22 

result in unnecessary negative impacts on agricultural operations. 23 

Soil Erosion and Compaction 24 

OAR 660-033-0130(37)(b)(B) provides that ñthe presence of a proposed wind power 25 

facilityò must not result in unnecessary soil erosion or loss that could limit agricultural 26 

productivity. OAR 660-033-0130(37)(b)(C) provides that facility construction or maintenance 27 

activities must not result in unnecessary soil compaction that reduces the productivity of soil for 28 

crop production. Potential adverse impacts to soils and measures to avoid or control soil erosion 29 

and compaction are addressed by the Councilôs Soil Protection Standard, discussed below at 30 

page 56. For the reasons discussed there, the Department recommends that the Council find that 31 

construction and operation of the MWPF would not result in unnecessary soil erosion, soil loss 32 

or soil compaction that reduces the productivity of soil for crop production. 33 

The Department recommends that the Council adopt the site certificate conditions 34 

discussed herein, which include conditions that address soil erosion and compaction. Condition 35 

80 requires that construction be conducted in compliance with an Erosion and Sediment Control 36 

Plan. Construction truck traffic would be limited to existing and improved road surfaces to avoid 37 

soil compaction (Condition 81). The certificate holder would comply with the requirements of 38 

the Revegetation Plan incorporated in Condition 92, which includes restoration of cropland in 39 

consultation with the landowner or farm operator. Condition 85 requires erosion monitoring and 40 

control measures during facility operation. 41 
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Weed Control 1 

OAR 660-033-0130(37)(b)(D) provides that facility construction or maintenance 2 

activities must not result in the ñunabated introduction or spread of noxious weeds and other 3 

undesirable weeds species.ò The Department recommends that the Council adopt the site 4 

certificate conditions discussed herein, which include conditions that address weed control. 5 

Condition 92 addresses construction impacts to agricultural land and requires the certificate 6 

holder to implement the Revegetation Plan, which includes weed control measures. Condition 43 7 

requires the certificate holder to develop a weed control plan in consultation with the Gilliam 8 

County Weed Control Officer and to implement the plan during construction and operation of the 9 

facility. The Department recommends that the Council find that construction and operation of the 10 

MWPF would not result in unabated introduction or spread of weeds on farmland. 11 

Conclusions of Law 12 

Based on the findings of fact, reasoning and proposed conditions discussed above, the 13 

Department recommends that the Council find that the proposed facility complies with all 14 

applicable substantive criteria from Gilliam County except GCZO Section 4.020(D)(14). 15 

Accordingly, the Council must proceed with the land use analysis under ORS 469.504(1)(b)(B). 16 

For a use located within an EFU zone, the Department recommends that the Council find 17 

that the applicable statewide planning goal is Goal 3 (Agricultural Lands) and that the land use 18 

rules in OAR Chapter 660, Division 33, apply. If the current LCDC rules apply, the Department 19 

recommends that the Council find that the proposed MWPF complies with OAR 660-033-20 

0130(37).
153

 If the old LCDC rules apply, the Department recommends that the Council find that 21 

the proposed MWPF does not comply with OAR 660-033-0130(22) and therefore does not 22 

comply with the applicable statewide planning goal (Goal 3). The Department recommends that 23 

the Council find that an exception to Goal 3 is justified under ORS 469.504(2)(c).  24 

Based on these findings and the recommended site certificate conditions described herein, 25 

the Department recommends that the Council conclude that the proposed MWPF complies with 26 

the Land Use Standard. 27 

(b) Soil Protection 

OAR 345-022-0022 28 

To issue a site certificate, the Council must find that the design, construction and 29 

operation of the facility, taking into account mitigation, are not likely to result in a 30 

significant adverse impact to soils including, but not limited to, erosion and chemical 31 

factors such as salt deposition from cooling towers, land application of liquid 32 

effluent, and chemical spills. 33 

Findings of Fact 

The applicant provided information regarding potential soil impacts in Exhibit I of the 34 

application. The analysis area for the Soil Protection Standard is the area within the site 35 

boundary. Based on the proposed current layout of the facility, construction activities would 36 

occur on approximately 2,035 acres within the site boundary as shown in Table 6. Of this total 37 
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 If the current rules apply and the MWPF were found not to comply with OAR 660-033-0130(37), then an 

exception to Goal 3 would be justified for the reasons discussed herein. 
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area, approximately 1,778 acres would be temporarily disturbed and approximately 257 acres 1 

would be occupied by permanent facility structures and roads.   2 

The applicant estimated that soil erosion potential within the facility site boundary would 3 

be ñlow to moderate,ò considering the existing vegetation, relatively high wind speeds in the area 4 

and the types of construction activities.
154

 Dominant soil types within the site boundary (Olex, 5 

Ritzville, Warden and Willis silt loams) are characterized by variable wind and water erosion 6 

potentials.
155

 7 

Adverse impacts to soils can affect crop production on adjacent agricultural lands, native 8 

vegetation, fish and wildlife habitat, and water quality. Construction and operation of the facility 9 

could have soil impacts such as erosion, compaction and chemical spills. Because a wind facility 10 

does not have a cooling tower or liquid effluent, there is no potential for salt deposition or land 11 

application of liquid effluent. 12 

A. Potential Impacts during Construction 

 Wind and water erosion may occur during construction. Construction would include 13 

removal of surface vegetation, grading and leveling operations. Movement of construction cranes 14 

and other heavy equipment would temporarily increase the potential for soil erosion. Installation 15 

of underground communications and power collection systems would require trenching that 16 

could expose the affected areas to increased erosion risk. 17 

Heavy equipment movement, car and truck traffic and component laydown during 18 

construction could cause soil compaction and dust emissions. Soil compaction can reduce 19 

agricultural productivity or interfere with revegetation. Dust emissions can adversely affect air 20 

quality. During construction, there is a risk of chemical spills from fuels, oils and grease 21 

associated with operation and refueling of construction vehicles and equipment. Lubricating oils 22 

and antifreeze used in wind turbines (discussed below) would be handled and transported within 23 

the site during turbine commissioning. 24 

B. Potential Impacts during Operation 

Drainage of stormwater from structures and concrete or gravel surfaces could erode 25 

nearby soils. In addition, repair or maintenance of underground communications or power 26 

collection lines could expose soils to increased erosion. Small amounts of chemicals such as 27 

cleaners for the turbines and herbicides for weed control would be used at the facility site and 28 

present a risk to soils from accidental spills.
156

 29 

A significant quantity of lubricating oils (hydraulic oils and gear oils) is used in wind 30 

turbines. Each proposed turbine would contain 83 to 304 gallons of lubricating oil, depending on 31 

the type of turbine selected for the facility.
157

 If 3.0-MW turbines are built, the total amount of 32 

oil contained in 134 turbines would be approximately 40,736 gallons. If 1.5-MW turbines are 33 

built, the total amount of oil contained in 269 turbines would be approximately 22,327 gallons. 34 

Each O&M facility would contain oil storage for 330 gallons of new oil and 330 gallons of waste 35 
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 App, Exhibit I, p. 6. 
155

 App, Exhibit I, p. 2. 
156

 App, Exhibit G, p. 5. 
157

 The 1.5-MW turbine uses 83 gallons of oil, and the 3.0-MW turbine uses 304 gallons of oil. Email from Pauline 

Sullivan, May 11, 2010. 
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oil.
158

 Waste oil would be held temporarily at the O&M facility and later removed for recycling 1 

or disposal by a licensed contractor (see discussion below at page 125). The applicant estimates 2 

that approximately 2,640 gallons of waste oil is disposed of on an annual basis. Turbine oil is 3 

replenished during routine maintenance. Turbine oil is drained completely only when there are 4 

major component changes or turbine overhauls. 5 

Each turbine would contain 3.6 gallons to 6 gallons of ethylene glycol (antifreeze), 6 

depending on the type of turbine selected for the facility.
159

 Ethylene glycol is added to turbines 7 

on an as-needed basis during operation. 8 

C. Control and Impact Mitigation Measures 

 The Department recommends that the Council adopt the site certificate conditions 9 

discussed below to control and mitigate potential adverse impacts to soils and to mitigate the risk 10 

of soil contamination during construction and operation of the proposed facility. 11 

During construction of the facility, the certificate holder would be subject to the 12 

requirements of an NPDES 1200-C stormwater permit and associated Erosion and Sediment 13 

Control Plan (Condition 80). An Erosion and Sediment Control Plan describes best management 14 

practices for erosion and sediment control, spill prevention and response procedures, regular 15 

maintenance for vehicles and equipment, employee training on spill prevention and proper 16 

disposal procedures. The applicant described management practices that would be implemented 17 

to control erosion during construction.
160

 The NPDES 1200-C permit is a federal permit issued in 18 

Oregon by DEQ. In commenting on the application, DEQ did not express any concerns about 19 

issuing the 1200-C permit.
161

 During operation, the certificate holder would routinely inspect and 20 

maintain all roads, pads and trenched areas, and would maintain or repair erosion and sediment 21 

control measures (Condition 85). 22 

Truck traffic during construction would be kept to improved road surfaces to the extent 23 

possible to limit soil compaction (Condition 81). Recommended Condition 82 would require the 24 

certificate holder to implement best management practices (such as water application to 25 

disturbed ground, graveling of permanent roadways and enforcement of speed limits during 26 

construction) to reduce dust emissions during construction. 27 

The certificate holder would restore temporarily disturbed areas upon completion of 28 

construction as described in the Revegetation Plan that is incorporated in recommended 29 

Condition 92. During construction affecting cultivated land, the certificate holder would consult 30 

with landowners and implement measures to avoid or reduce disruption of ongoing farming 31 

activities (Condition 38). During operation, the certificate holder would restore areas temporarily 32 

disturbed by facility maintenance and repair activities using the same methods as described in the 33 

Revegetation Plan (Condition 44).   34 

Turbine nacelles are designed with spill traps to contain potential spills of lubricating oils 35 

and antifreeze and to prevent contamination of the facility site.
162

 Condition 55 would prohibit 36 
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 App Supp, Exhibit B, p. 6. 
159

 The 1.5-MW turbine uses 3.6 gallons, and the 3.0-MW turbine uses 6 gallons. Email from Pauline Sullivan, May 

11, 2010. 
160

 App, Exhibit I, pp. 7-9. 
161

 Email from Todd Hesse, DEQ Water Quality, May 10, 2010. 
162

 App, Exhibit B, p. 6. 
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storage of gasoline and diesel fuel on-site during construction or operation.
163

 Construction 1 

vehicles would be fueled and maintained only in dedicated areas.
164

 Federal law (40 CFR 112) 2 

requires the operators of facilities that store quantities of oil and engage in refueling operations 3 

onsite to develop and implement a Spill Prevention Control and Countermeasure Plan during 4 

construction and operation. The federal regulation may apply to on-site mobile refueling 5 

operations. 6 

Condition 55 would require that any hazardous materials used on-site be used in a 7 

manner that is protective of human health and the environment and in compliance with 8 

applicable laws and regulations. Condition 56 addresses preparation for, and response to, spills 9 

and accidental releases of hazardous materials. Spill kits would be located on-site during 10 

construction and operation for use in the event of an accidental spill of hazardous materials. The 11 

spill kits will be located on equipment and in temporary storage facilities.
165

 The certificate 12 

holder would be required to notify the Department of any spill or release of hazardous material 13 

that occurs during construction or operation of the facility. 14 

Conclusions of Law 

For the reasons discussed above, the Department recommends that the Council find that 15 

the design, construction and operation of the proposed facility, taking mitigation into account, 16 

are not likely to result in a significant adverse impact to soils. Based on these findings and the 17 

recommended site certificate conditions described herein, the Department recommends that the 18 

Council conclude that the proposed facility complies with the Soil Protection Standard. 19 

(c) Protected Areas 

OAR 345-022-0040 20 

(1) Except as provided in sections (2) and (3), the Council shall not issue a site 21 

certificate for a proposed facility located in the areas listed below. To issue a site 22 

certificate for a proposed facility located outside the areas listed below, the Council 23 

must find that, taking into account mitigation, the design, construction and operation 24 

of the facility are not likely to result in significant adverse impact to the areas listed 25 

below. References in this rule to protected areas designated under federal or state 26 

statutes or regulations are to the designations in effect as of May 11, 2007: 27 

 (a) National parks, including but not limited to Crater Lake National Park and 28 

Fort Clatsop National Memorial; 29 

 (b) National monuments, including but not limited to John Day Fossil Bed 30 

National Monument, Newberry National Volcanic Monument and Oregon Caves 31 

National Monument; 32 

 (c) Wilderness areas established pursuant to The Wilderness Act, 16 U.S.C. 1131 33 

et seq. and areas recommended for designation as wilderness areas pursuant to 43 34 

U.S.C. 1782; 35 
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 App, Exhibit G, p. 5. 
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 App, Exhibit I, p. 9. 
165

 App, Exhibit G, p. 5. 
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 (d) National and state wildlife refuges, including but not limited to Ankeny, 1 

Bandon Marsh, Baskett Slough, Bear Valley, Cape Meares, Cold Springs, Deer Flat, 2 

Hart Mountain, Julia Butler Hansen, Klamath Forest, Lewis and Clark, Lower 3 

Klamath, Malheur, McKay Creek, Oregon Islands, Sheldon, Three Arch Rocks, 4 

Umatilla, Upper Klamath, and William L. Finley; 5 

 (e) National coordination areas, including but not limited to Government Island, 6 

Ochoco and Summer Lake; 7 

 (f) National and state fish hatcheries, including but not limited to Eagle Creek 8 

and Warm Springs; 9 

 (g) National recreation and scenic areas, including but not limited to Oregon 10 

Dunes National Recreation Area, Hellôs Canyon National Recreation Area, and the 11 

Oregon Cascades Recreation Area, and Columbia River Gorge National Scenic 12 

Area; 13 

 (h) State parks and waysides as listed by the Oregon Department of Parks and 14 

Recreation and the Willamette River Greenway; 15 

 (i) State natural heritage areas listed in the Oregon Register of Natural Heritage 16 

Areas pursuant to ORS 273.581; 17 

 (j) State estuarine sanctuaries, including but not limited to South Slough 18 

Estuarine Sanctuary, OAR Chapter 142; 19 

 (k) Scenic waterways designated pursuant to ORS 390.826, wild or scenic rivers 20 

designated pursuant to 16 U.S.C. 1271 et seq., and those waterways and rivers listed 21 

as potentials for designation; 22 

 (L) Experimental areas established by the Rangeland Resources Program, 23 

College of Agriculture, Oregon State University: the Prineville site, the Burns (Squaw 24 

Butte) site, the Starkey site and the Union site;  25 

 (m) Agricultural experimental stations established by the College of Agriculture, 26 

Oregon State University, including but not limited to: 27 

 Coastal Oregon Marine Experiment Station, Astoria 28 

 Mid-Columbia Agriculture Research and Extension Center, Hood River 29 

 Agriculture Research and Extension Center, Hermiston 30 

 Columbia Basin Agriculture Research Center, Pendleton 31 

 Columbia Basin Agriculture Research Center, Moro 32 

 North Willamette Research and Extension Center, Aurora 33 

 East Oregon Agriculture Research Center, Union 34 

 Malheur Experiment Station, Ontario 35 

 Eastern Oregon Agriculture Research Center, Burns 36 

 Eastern Oregon Agriculture Research Center, Squaw Butte 37 

 Central Oregon Experiment Station, Madras 38 

 Central Oregon Experiment Station, Powell Butte 39 

 Central Oregon Experiment Station, Redmond 40 

 Central Station, Corvallis 41 

 Coastal Oregon Marine Experiment Station, Newport 42 

 Southern Oregon Experiment Station, Medford 43 
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 Klamath Experiment Station, Klamath Falls; 1 

  (n) Research forests established by the College of Forestry, Oregon State 2 

University, including but not limited to McDonald Forest, Paul M. Dunn Forest, the 3 

Blodgett Tract in Columbia County, the Spaulding Tract in the Maryôs Peak area and 4 

the Marchel Tract;  5 

  (o) Bureau of Land Management areas of critical environmental concern, 6 

outstanding natural areas and research natural areas; 7 

  (p) State wildlife areas and management areas identified in OAR chapter 635, 8 

Division 8. 9 

Findings of Fact 

  The applicant provided information about potential impacts to protected areas in Exhibit 10 

L of the application. The analysis area for the Protected Areas Standard is the area within the site 11 

boundary and 20 miles from the site boundary, including areas outside the state. Table 4 shows 12 

the protected areas within 20 miles of the proposed facility site, arranged by distance from the 13 

site boundary.
166

 The table includes a reference to the applicable subparagraph of OAR 345-022-14 

0040(1), the approximate distance from the site boundary, the direction of each protected area 15 

from the proposed facility and the state in which each area is located.  16 

Table 4: Protected Areas within 20 Miles 

Protected Area 
345-022-0040(1) 
Subparagraph 

Reference 

Distance
167

 
(Miles) 

Direction 
from the 
MWPF 

State 

Horn Butte Wildlife Area
168

 (o) 0 NE OR 

Arlington State Park (h) 3.5 NE OR 

John Day Wildlife Refuge (d) 5 W OR 

John Day Wild and Scenic River (k) 5 W OR 

John Day State Scenic Waterway (k) 5 W OR 

John Day (Hildebrand) State Park (h) 5 W OR 

Willow Creek Wildlife Area (p) 8 NE OR 

The proposed facility would not be located within any protected area designated under 17 

OAR 345-022-0040(1). Potential adverse impacts to protected areas from construction and 18 

operation of the facility are described below. 19 
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 The applicant identified the Horn Butte ACEC, the John Day Wildlife Refuge, the John Day Wild and Scenic 

River, and the John Day State Scenic Waterway as protected areas (App, Exhibit L, Table L-1). In addition, the 

Department identified the Arlington State Park, the John Day (Hildebrand) State Park and the Willow Creek 

Wildlife Area as protected areas located within 20 miles of the site boundary. 
167

 The Department estimated the distances from the closest edge of the proposed MWPF site boundary. 
168

 The Bureau of Land Management has designated the 6,000-acre Horn Butte Wildlife Area (also known as the 

Horn Butte Curlew Area) as an ñArea of Critical Environmental Concernò (ACEC) to protect nesting habitat for the 

long-billed curlew. Two Rivers Resource Management Plan and Record of Decision (June 1986), p. 28. The Horn 

Butte ACEC consists of several separate parcels, two of which abut the proposed MWPF site boundary. 
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A. Noise 

Noise generated by operation of the facility would comply with the DEQ noise control 1 

regulations, as discussed below at page 126. With the possible exception of the Horn Butte 2 

Wildlife Area, all of the protected areas are farther from the proposed wind turbines than any of 3 

the noise sensitive properties (residences) and lie well beyond the 36-dBA noise contour.
169

 4 

Noise generated during facility operation would therefore not exceed the 45-dBA standard for 5 

ñquiet areas.ò
170

 The Department recommends that the Council find that noise generated by the 6 

operation of the proposed facility would not result in significant adverse noise impacts to 7 

protected areas located three miles or more from the nearest MWPF wind turbines. 8 

The Horn Butte Wildlife Area provides nesting habitat for long-billed curlews when they 9 

are present during the nesting season (approximately March 8 to June 15 each year). The Council 10 

has previously found that operational noise from that the Shepherds Flat Wind Farm was ñnot 11 

expected to be a significant source of disturbance to nesting long-billed curlews or to other 12 

nesting avian speciesò in the Horn Butte Wildlife  Area.
171

 This finding was subject to a site 13 

certificate condition that prohibited construction activity within a half-mile of the area during the 14 

curlew nesting season. The Department recommends that the Council adopt Condition 97, which 15 

would require a 1,300-foot buffer from the Horn Butte Wildlife Area during the long-billed 16 

curlew nesting season.
172

  17 

Noise produced during construction is exempt from the DEQ regulations under OAR 18 

340-035-0035(5)(g). Considering the distance of construction activity from most of the protected 19 

areas as well as the temporary nature of the activity, construction noise is not likely to result in 20 

any significant adverse impacts to these areas.  21 

B. Traffic 

The proposed primary and alternate transporter routes (off of Interstate 84) for 22 

construction and operational traffic do not pass through any protected areas.
173

 The closest 23 

portion of the primary transporter route to a protected area is a portion of Fourmile Road that 24 

passes within two miles of the Horn Butte Wildlife Area. Portions of an alternate transporter 25 

route along Oregon Highway 74 may also pass within a mile of portions of the Horn Butte 26 

Wildlife Area. 27 
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 The applicantôs noise contour maps show contour lines beyond which the predicted noise levels from the facility 

would be less than 36-dBA (App, Exhibit X, Figures X-1 and X-2). 
170

 The standard for ñquiet areasò is the lowest allowable statistical noise level shown on Table 9, incorporated by 

reference in OAR 340-035-0035(1)(c). OAR 340-035-0015 defines ñquiet area" as ñany land or facility designated 

by the [Environmental Quality] Commission as an appropriate area where the qualities of serenity, tranquility, and 

quiet are of extraordinary significance and serve an important public need, such as, without being limited to, a 

wilderness area, national park, state park, game reserve, wildlife breeding area, or amphitheater.ò 
171

 Final Order on the Application for the Shepherds Flat Wind Farm (July 25, 2008), p. 62. 
172

 App Supp, Exhibit L, pp. 3-4. 
173

 Access to the proposed facility during construction and operation would be along transporter routes that are 

described in Exhibit U (App, Exhibit U, p. 3-4). The Arlington State Park and the Willow Creek Wildlife Area are 

adjacent to I-84. Construction and operation of the facility would not significantly increase traffic volume on I-84 

(App, Exhibit U, p. 17). 
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Fourmile Road has annual average daily traffic (ADT) volumes of less than 200 vehicles 1 

per day, and Oregon Highway 74 has an ADT volume of 110 to 150 vehicles per day.
174

 During 2 

each day of construction, the applicant estimates that vehicles carrying turbine components, 3 

machinery, electrical equipment, water and other materials would make 156 to 269 trips going to 4 

or coming from the proposed facility site, depending on the size and number of turbines in the 5 

final design of the facility.
175

 Not all of these trips, however, would utilize Fourmile Road or 6 

Highway 74. Construction traffic is not likely to result in significant traffic impacts affecting the 7 

Horn Butte Wildlife Area.  8 

Traffic generated by operation of the proposed facility would be minimal. During 9 

operation, the proposed facility would employ an estimated 10 to 30 people.
176

 Road use by 10 

employees and road use for deliveries and other facility-related purposes would not produce a 11 

significant traffic impact. 12 

C. Water Use and Wastewater Disposal 

During construction of the facility, approximately 37 million gallons of water would be 13 

needed for dust control, road and earthwork compaction, and concrete mixing.
177

 The certificate 14 

holder would obtain water for construction purposes from sources subject to an existing water 15 

right or a limited water use license, as discussed herein at page 136. No water used on the site 16 

would be discharged into streams, wetlands or other water bodies.
178

  17 

During operation, water would be used for domestic and incidental purposes at the O&M 18 

buildings and for washdown of equipment. The applicant estimated that the maximum 19 

operational water use would be approximately 2,100 gallons per day.
179

 As discussed herein at 20 

page 136, the certificate holder would obtain water during facility operation from new on-site 21 

wells located at the O&M facilities. Sanitary wastewater would be discharged to an on-site septic 22 

system at each O&M facility and stormwater would infiltrate on-site.
180

  23 

The Department recommends that the Council find that water use and disposal during 24 

construction and operation of the proposed facility would not affect water quantity or water 25 

quality within any protected area. 26 

D. Visual Impacts 

The MWPF is not expected to have any significant adverse visual impacts on protected 27 

areas. The visual impacts of the proposed MWPF and recommended site certificate conditions to 28 

mitigate those impacts are discussed under the Scenic Resources Standard below at page 64.  29 

During construction, dust suppression measures would reduce the potential for visible 30 

dust clouds. The operation of wind energy facilities does not generate air emissions and has no 31 

adverse effects on air quality or visibility. 32 
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 The applicant estimated the ADT volume for Fourmile Road, based on the 1999 Gilliam County Transportation 

System Plan. ADT volumes for Highway 74 are based on ODOT 2008 traffic volume data (App, Exhibit U, Table 

U-3). 
175

 App, Exhibit U, p. 16, and email from Sara Parsons, May 5, 2010. 
176

 App, Exhibit U, p. 3. 
177

 App, Exhibit O, p. 1. 
178

 App, Exhibit L, p. 5. 
179

 App, Exhibit O, p. 3. 
180

 App, Exhibit L, p. 5. 
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During facility operation, the proposed wind turbines would not be visible from vantage 1 

points within the Arlington State Park, the John Day (Hildebrand) State Park or the Willow 2 

Creek Wildlife Area.
181

 Wind turbine towers might be visible from some high-elevation 3 

locations within the boundaries of the John Day Wildlife Refuge, the John Day Wild and Scenic 4 

River and the John Day State Scenic Waterway, although from a distance of four miles or more, 5 

the visual impact of the turbines would be diminished.
182

 Many turbines and some of the 230-kV 6 

transmission line support structures would be visible from locations within the Horn Butte 7 

Wildli fe Area. The Horn Butte Wildlife Area is protected because it provides wildlife habitat. It 8 

is not protected or managed for scenic views.
183

 Wind turbines, transmission lines, roads and 9 

other structures are visible from many vantage points within the Horn Butte Wildlife Area.
184

 10 

Conclusions of Law 

For the reasons discussed above, the Department recommends that the Council find that 11 

the proposed facility is not located in any protected area listed in OAR 345-022-0040 and that 12 

the design, construction and operation of the proposed facility, taking mitigation into account, 13 

are not likely to result in significant adverse impact to any protected area. Based on these 14 

findings and the recommended site certificate conditions described herein, the Department 15 

recommends that the Council conclude that the proposed facility complies with the Protected 16 

Areas Standard. 17 

(d) Scenic Resources 

OAR 345-022-0080 18 

(1) Except for facilities described in section (2), to issue a site certificate, the Council 19 

must find that the design, construction and operation of the facility, taking into 20 

account mitigation, are not likely to result in significant adverse impact to scenic 21 

resources and values identified as significant or important in local land use plans, 22 

tribal land management plans and federal land management plans for any lands 23 

located within the analysis area described in the project order. 24 

***  25 

Findings of Fact 

The applicant provided evidence about potential impacts to scenic resources in Exhibit R 26 

of the application. The analysis area for the Scenic Resources Standard is the area within the site 27 

boundary and 10 miles from the site boundary, including areas outside the state. In applying this 28 

standard, the Council focuses on the effects of facility structures on scenic resources described in 29 

ñlocal land use plans, tribal land management plans and federal land management plans for any 30 

lands located within the analysis area described in the project order.ò Local land use plans 31 

include county comprehensive plans as well as management plans that apply to state-managed 32 

areas. 33 
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 Revised Figure R-1 (App Supp, Attachment T-1). 
182

 App, Exhibit L, Figures L-1 and L-2. 
183

 The Council has found that the visual impact of wind turbines would not result in a significant adverse impact to 

the Horn Butte Wildlife Area (Final Order on the Application for the Shepherds Flat Wind Farm (July 25, 2008), p. 

64). 
184

 App, Exhibit L, p. 7. 
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A. Visual Features of the Site and the Proposed Facility 

The tallest components of the proposed MWPF are the turbine towers, and although these 1 

structures are the visual elements of the facility most likely to be visible from a distance, the 2 

visual impact diminishes with distance. Within the site boundary, the applicant proposes to 3 

construct up to 269 wind turbine towers. The maximum blade tip height of the range of turbine 4 

types proposed for the facility would range from 119 meters (389 feet) to 150 meters (492 feet) 5 

at.
185

 In addition, the applicant proposes up to eight 80-meter (262-foot) meteorological towers, 6 

aboveground 230-kV transmission line structures up to 100 feet tall, aboveground collector line 7 

structures up to 100 feet tall, two O&M buildings and two substations. 8 

B. Mitigation 

The applicant identified measures for mitigation of the proposed facilityôs visual effects 9 

through best management practices.
186

 The wind turbine towers would be smooth, tubular steel 10 

structures painted uniformly in a low-reflectivity, neutral white color. The O&M buildings would 11 

be designed to blend with the surrounding landscape. Facility lighting would be limited to 12 

aviation safety lighting and limited security lighting at the O&M facilities and substations. The 13 

Department recommends that the Council adopt Conditions 102, 103 and 104 to incorporate 14 

these mitigation measures. 15 

C. Effect on Identified Scenic Values 

The applicant conducted a Zone of Visual Influence (ZVI) analysis using Environmental 16 

Systems Research Institute ArcGIS software on areas within a 10-mile radius of the proposed 17 

facility site. ZVI analysis is a conservative modeling analysis of line-of-sight visibility.
187

 The 18 

computer model does not account for screening from vegetation or structures that might block 19 

the line-of-sight between a viewpoint and the turbine towers. The model does not account for 20 

factors such as weather conditions, haze or background landscape that might obscure visibility. 21 

The analysis considers a turbine to be ñvisibleò if any part of a turbine or transmission structure 22 

is within a line-of-sight, based on the maximum blade tip or transmission structure height. The 23 

results of the analysis are illustrated by color-coded maps, showing the approximate density of 24 

turbine towers or structures visible from any angle in the landscape within 10 miles of the site 25 

boundary. 26 

The applicant used the ZVI analysis to determine whether any part of the proposed 27 

MWPF might be visible from viewpoints within the analysis area. The analysis modeled both the 28 

maximum turbine layout (269 turbines with a blade tip height of 119 meters) and the minimum 29 

turbine layout (134 turbines with a blade tip height of 150 meters). The applicant presented the 30 

results of the analysis in Figures R-1 and R-2.
188

 A separate ZVI analysis modeled the preferred 31 

route and an alternate route of the proposed 230-kV transmission line, and the results were 32 

presented in Figures R-3 and R-4.
189

 Each of the figures shows the boundary of the 10-mile 33 

analysis area. 34 
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 App, Exhibit R, p. 2. 
186

 App, Exhibit R, p. 19. 
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 App, Exhibit R, p. 3. 
188

 App, Exhibit R, Figures R-1 and R-1, and App Supp, Attachment T-1, Figure R-1 (revised). 
189

 App, Exhibit R, Figures R-3 and R-4. 
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To decide whether the proposed facility would comply with the Councilôs Scenic 1 

Resources standard, the Council must first determine whether any of the land management plans 2 

for locations within the analysis area identify ñsignificant or importantò scenic resources and 3 

values. The Council must then decide whether the proposed facility could be visible from those 4 

locations and, if so, whether the visual impact of the proposed facility would result in 5 

ñsignificant adverse impactò to the identified scenic resources and values. Land management 6 

areas within the analysis area are listed in Table 5 and arranged by management jurisdiction.
190

 7 

Table 5: Land Management Areas 

Area Management Location 
Distance from the 

MWPF Site Boundary 
(miles)

191
 

City of Arlington City Oregon 1.5 

City of Ione City Oregon 9 

Gilliam County County Oregon 
the entire facility site lies 

within the county 

Morrow County County Oregon 
the site boundary borders 

the county 

Sherman County County Oregon 5 

Klickitat County County  Washington 4 

John Day River Wildlife Refuge State Oregon 5 

Willow Creek Wildlife Area State Oregon 8 

John Day River State and Federal Oregon 5 

Horn Butte Wildlife Area Federal Oregon 
the closest part of the 

wildlife area abuts the site 

Oregon National Historic Trail Federal Oregon 
the trail alignment crosses 

the site 

Lewis and Clark National Historic Trail Federal Oregon 4 

City of Arlington, Oregon 8 

The City of Arlington is located north of the proposed MWPF and is within the analysis 9 

area. The City of Arlington Comprehensive Plan (June 2003) refers to scenic resources under the 10 

discussion of Goal 5 (Open Space, Scenic and Historic Areas, and Natural Resources). The Plan 11 

identifies scenic views as follows:
192

 12 

F. Outstanding Scenic View and Sites 13 

The views outside the City to the east, west, and north are considered scenic views 14 

and the topography of the City tends to protect those views as development occurs. 15 

                                                   
190

 In comments on the completeness of the preliminary application, the Oregon Parks and Recreation Department 

(OPRD) noted that three OPRD properties (ñArlington, John Day, Hildebrand, and Cottonwood Canyon State Parks) 

had not been addressed in the discussion of the Scenic Resources Standard. The applicant responded that none of 

these areas has a management plan (App Supp, Exhibit R, p.3). The Department notes that these areas are not listed 

as State Parks on the OPRD website, which lists State Parks in the ñCentralò and ñEasternò regions of the state 

(http://www.oregonstateparks.org/searchpark.php).   
191

 Distance from the management area to the nearest part of the site boundary estimated by the Department based 

on revised Figure R-1 (Attachment T-1, Figure R-1). 
192

 City of Arlington Comprehensive Plan (June 2003), p. 12. 

http://www.oregonstateparks.org/searchpark.php
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The proposed MWPF is located south of the City of Arlington. The scenic views 1 

identified in the Comprehensive Plan are the views toward the Columbia River and away from 2 

the MWPF site (to the east, west and north). The Department recommends that the Council find 3 

that the proposed MWPF is not likely to have a significant adverse effect on the identified scenic 4 

resources in Arlington. 5 

City of Ione, Oregon 6 

The City of Ione is located within the analysis area approximately 9 miles south of the 7 

proposed facility. The applicantôs ZVI analysis demonstrates that no MWPF turbines or 8 

transmission structures would likely be visible from Ione.
193

 The City of Ione Comprehensive 9 

Plan does not identify any specific scenic resources and values.
194

 10 

Gilliam County, Oregon 11 

The facility is located entirely within Gilliam County and the proposed MWPF turbines 12 

and transmission lines would be visible from higher elevations at many locations in the county. 13 

The Gilliam County Comprehensive Plan (GCCP) is the applicable local land use plan for the 14 

County. The GCCP, Part 5, includes the following finding regarding the John Day River as a 15 

scenic resource:
195

  16 

7.  Portions of the John Day River from the Wheeler County line to Tumwater Falls have been 17 

classified as Scenic or Natural River areas by the State of Oregon under provisions of ORS 18 

390.805 to 390.925. Also, within this area of the John Day River, from the mouth up river for 19 

about 84 miles to Thirtymile Creek, is the John Day State Wildlife Refuge which provides a 20 

resting area for ducks and geese and provides habitat for various raptor species and other wildlife. 21 

Land uses, including structures, are regulated within this area by the provisions of the Scenic 22 

Waterway designation. No additional regulations on behalf of the County are deemed necessary. 23 

The visual impacts of the proposed facility on scenic values identified in the management 24 

plans for the John Day River area are described below at page 69. 25 

The GCCP, Part 5, contains the following additional finding regarding the countyôs 26 

scenic resources: ñThe rock outcroppings marking the rim and walls of steep canyon slopes are 27 

an important characteristic of the countyôs landscape.ò The Department recommends that the 28 

Council find that the proposed facility is not likely to have a significant impact on viewing rock 29 

outcroppings in Gilliam County and is not likely to have a significant adverse effect on any 30 

scenic resources identified in the GCCP.   31 

Morrow County, Oregon 32 

Although the proposed facility is located entirely within Gilliam County, the analysis 33 

area extends into Morrow County. Parts of the proposed MWPF facility would be visible from 34 

higher elevations at many locations in the county. The Morrow County Comprehensive Plan 35 

(MCCP) is the applicable local land use plan for the county. The ñNatural Resources Elementò of 36 
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 App, Exhibit R, Figures R-1, R-2, R-3 and R-4. 
194

 App, Exhibit R, p. 9. 
195

 GCCP, p. 22. 
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the MCCP addresses scenic resources and states that the County has not designated any 1 

significant scenic resources:
196

 2 

Scenic Views and Sites - 1B: Morrow County contains a variety of landscapes, many of which 3 

may be considered to be scenic. The County has not, however, designated any sites or areas as 4 

being particularly high in scenic-resource value. 5 

The MCCP contains County policies related to natural resources, including General 6 

Policy ñFò which states: ñIt shall be the policy of the County to conserve open space and protect 7 

natural and scenic resources.ò The Department recommends that the Council find that the MCCP 8 

does not identify any specific ñsignificant or importantò scenic resources and values. 9 

Sherman County, Oregon 10 

A portion of northeast Sherman County lies within the MWPF analysis area but the 11 

nearest locations in the county are approximately five miles from the site boundary. The 12 

Sherman County Comprehensive Plan (SCCP) is the applicable local land use plan for the 13 

county. Section XI, Finding XI, of the SCCP identifies ñrock outcroppings, trees, the John Day 14 

River Canyon and the Deschutes River Canyonò as ñimportant features of the Countyôs 15 

landscape.ò The Finding also notes ñscenic highwayò designations by the Oregon Department of 16 

Transportation (ODOT). 17 

The proposed MWPF would not require the removal of any trees in Sherman County. 18 

The Department recommends that the Council find that the proposed facility is not likely to have 19 

a significant impact on viewing trees or rock outcroppings in the county. The visual impacts of 20 

the proposed facility on scenic values identified in the management plans for the John Day River 21 

area are described below at page 69. The Deschutes River Canyon is outside the analysis area.  22 

The SCCP identifies I-80, US Highway 97 and Oregon Highways 206 and 216 as scenic 23 

highways. ODOT is responsible for managing state highways, and state ñscenic bywaysò are 24 

designated under OAR 734-032-0000 through OAR 734-032-0070. Portions of US Highway 97 25 

and State Highway 218 have been designated a scenic byway and named the ñJourney Through 26 

Time Scenic Byway.ò
197

 ODOT does not list I-80, Highway 206 or Highway 216 scenic 27 

byways.
198

 The ñJourney Through Time Scenic Bywayò lies outside the analysis area. 28 

The Department recommends that the Council find that the proposed MWPF is not likely 29 

to have a significant adverse effect on any scenic resources identified in the SCCP. 30 

Klickitat County, Washington 31 

A portion of southern Klickitat County (Washington) lies within the analysis area, 32 

including the community of Roosevelt located on the Columbia River. The Klickitat County 33 

Comprehensive Plan includes the Roosevelt Community Subarea Plan, which contains a general 34 

statement about the natural features found in the subarea: ñThe natural features of the area: the 35 

hillsides, the long shoreline, the wet areas, the green alluvial plain, the broad spacious bench 36 

covered with grasses, and the irregular terrain covered with thick and thin soils over bedrock 37 
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 MCCP, p. 120. 
197

 ODOT website, http://egov.oregon.gov/ODOT/HWY/SCENICBYWAYS/docs/driving_guide/journey_time.pdf 

(May 21, 2010). 
198

 ODOT website, http://egov.oregon.gov/ODOT/HWY/SCENICBYWAYS/docs/driving_guide/toc_map.pdf 

(May 21, 2010) 

http://egov.oregon.gov/ODOT/HWY/SCENICBYWAYS/docs/driving_guide/journey_time.pdf
http://egov.oregon.gov/ODOT/HWY/SCENICBYWAYS/docs/driving_guide/toc_map.pdf
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create an interesting and pleasing setting for people living in the area.ò
199

 The Department 1 

recommends that the Council find that the Klickitat County Comprehensive Plan does not 2 

identify any specific scenic resources and values. 3 

John Day River Wildlife Refuge 4 

The John Day River Wildlife Refuge is managed by ODFW. It includes all public and 5 

private land and water within ¼ mile of the John Day River mean high water line from the 6 

Columbia River upstream to Thirtymile Creek.
200

 A segment of the refuge lies within the 7 

analysis area. The refuge is open to hunting of upland game birds and big game during 8 

authorized seasons. There is no specific management plan for the area that identifies scenic 9 

resources and values. 10 

Willow Creek Wildlife Area 11 

Willow Creek Wildlife Area, located on I-84 about 10 miles east of Arlington, consists of 12 

approximately 446 acres of land and 200 acres of water. The wildlife area is visited by wildlife 13 

enthusiasts, hunters and fishers. The Willow Creek Wildlife Area is a public viewing area for 14 

waterfowl, shorebirds and songbirds.
201

 Game bird and big game hunting is allowed during 15 

authorized seasons.
202

 The Wildlife Area is managed by ODFW. The management plan for the 16 

area includes ñwildlife viewingò as one of the public uses of the area but does not identify 17 

specific scenic resources and values.
203

 18 

John Day River 19 

(a) Federal Management 20 

A segment of the John Day River stretching 147.5 miles from Service Creek in Wheeler 21 

County to Tumwater Falls at river mile 10 in Sherman County is designated as a ñrecreational 22 

riverò under the federal Wild and Scenic Rivers Act. The act defines ñrecreational river areasò 23 

(as distinguished from ñwild river areasò or ñscenic river areasò) as ñrivers or sections of rivers 24 

that are readily accessible by road or railroad, that may have some development along their 25 

shorelines, and that may have undergone some impoundment or diversion in the past.ò
204

 The 26 

portion of the designated recreational river area that lies within the analysis area for the MWPF 27 

forms the border between Sherman County and Gilliam County. For lands under Bureau of Land 28 

Management (BLM) jurisdiction within the John Day River corridor, the applicable management 29 

plan is the Two Rivers Resource Management Plan and Record of Decision (June 1986) as 30 

amended by the Record of Decision John Day River Management Plan, Two Rivers, John Day 31 

and Baker Resource Management Plan Amendments (February 2001).
205

 The 1986 document 32 

identifies the John Day River Canyons as an ñarea of high visual and natural quality.ò
206

 The 33 

2001 document notes that the scenic value of National Wild and Scenic River (WSR) segments 34 
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 App Supp, Exhibit R, p. 1. 
200

 Email from Deanna Maley, ODFW, May 24, 2010. 
201

 ODFW Visitorsô Guide, www.dfw.state.or.us/resources/visitors/willow_creek_wildlife_area.asp (May 24, 2010).  
202

 ODFW, 2009-2010 Oregon Game Bird Regulations, p. 31. 
203

 ODFW, Columbia Basin Wildlife Areas Management Plan (July 2008).  
204

 16 USC 1273. 
205

 Record of Decision John Day River Management Plan, Two Rivers, John Day and Baker Resource Management 

Plan Amendments (February 2001), p. vii. 
206

 Two Rivers Resource Management Plan and Record of Decision, p. 26. 

http://www.dfw.state.or.us/resources/visitors/willow_creek_wildlife_area.asp
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is protected on BLM-managed lands but not on private lands along any portion of the river: 1 

ñScenery was identified by Congress as an outstandingly remarkable value in all WSR 2 

segmentsé. In managing scenic qualities, including those of the John Day River, the BLM uses 3 

a Visual Resource Management (VRM) system to inventory and manage these valuesé. The 4 

BLM uses the VRM process to preserve scenic qualities on public lands, but has no control over 5 

development of private lands along any portion of the river.ò 6 

(b) State Management  7 

The segment of the John Day River that lies within the analysis area is also a State Scenic 8 

Waterway. The State Scenic Waterways Act provides for management of scenic waterways ñin 9 

such manner as to protect and enhance the values which caused such scenic waterway to be 10 

included in the system,ò including giving ñprimary emphasiséto protecting the aesthetic, scenic, 11 

fish and wildlife, scientific and recreation features, based on the special attributes of each 12 

area.ò
207

  13 

The administrative rules adopted by the Oregon Parks and Recreation Department for the 14 

management of State Scenic Waterways protect scenic values ñseen from the watersò or ñvisible 15 

from the river.ò Lands beyond the boundaries of ñrelated adjacent landò (defined as land within a 16 

quarter-mile of the riverbank), whether or not such land is visible from the river, is outside state 17 

management jurisdiction.
208

 18 

(c) Visual Impact of the Facility 19 

Under both the federal and state management plans, the protected scenic resources and 20 

values are scenic areas that lie within the boundaries of the management areas, and the most 21 

important visual resources are views of adjacent lands that are visible from the river. The nearest 22 

proposed MWPF turbine would be approximately five miles away from the segment of the John 23 

Day River that has been designated as a State Scenic Waterway and as a ñrecreational riverò 24 

under the federal Wild and Scenic Rivers Act.
209

 The ZVI analysis suggests that the proposed 25 

MWPF turbines would not be visible from viewpoints on the river.
210

 Where visible from 26 

vantage points at higher elevations on the canyon rim, the proposed wind turbines would be a 27 

relatively small element within the landscape, considering the distance and intervening features. 28 

For these reasons, the Department recommends that the Council find that the proposed MWPF 29 

would not be would not result in significant adverse impact to the significant or important scenic 30 

resources and values within the John Day River area.  31 

Horn Butte Wildlife Area 32 

The Horn Butte Wildlife Area lies within the analysis area. The area is managed by the 33 

BLM, and the applicable federal management plan is the Two Rivers Resource Management 34 

Plan and Record of Decision (June 1986). The BLM has designated the Horn Butte Wildlife 35 

Area as an Area of Critical Environmental Concern.
211

 Management of the area ñwill be 36 
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 ORS 390.845. 
208

 OAR 736-040-0015. 
209

 This segment begins near Tumwater Falls at River Mile 10 and extends upstream through the proposed facilityôs 

analysis area to approximately River Mile 40 at Cottonwood Bridge (App, Exhibit R, p. 10). 
210

 App, Exhibit R, Figures R-1 and R-2, and App Supp, Exhibit R, p.6. 
211

 Two Rivers Resource Management Plan and Record of Decision (June 1986), p. 28. 
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designed to protect and preserve the important nesting habitat for the long billed curlew.ò The 1 

management plan does not identify any scenic resources and values for this area. 2 

Oregon National Historic Trail 3 

The Oregon National Historic Trail (ONHT) passes through six states and covers 2,130 4 

miles. The applicable federal land management plan is the Comprehensive Management and Use 5 

Plan (CMP) adopted by the National Park Service in 1999.
212

 As described in the CMP, the 6 

purposes of the ONHT are ñto identify, preserve, and interpret the sites, route, and history of the 7 

Oregon Trailò and ñto commemorate the westward movement of emigrants to the Oregon 8 

country as an important chapter of our national heritage.ò Accordingly, the federal land segments 9 

of the Oregon Trail are managed for their historical significance and not primarily as scenic 10 

resources. We discuss the potential impacts of the proposed MWPF on historic remnants of the 11 

Oregon Trail below at page 118. We discuss the potential impact of the facility on recreational 12 

opportunities associated with the Oregon Trail below at page 75. 13 

The ONHT received federal designation as a ñhistoric trailò in 1978 under the National 14 

Trails System Act.
213

 Under the Act, the purpose of historic trail designation on federal lands is 15 

to protect the route and any associated ñhistoric remnants and artifactsò:
214

  16 

***  17 

National historic trails shall have as their purpose the identification and protection of 18 

the historic route and its historic remnants and artifacts for public use and 19 

enjoyment. Only those selected land and water based components of an historic trail 20 

which are on federally owned lands and which meet the national historic trail criteria 21 

established in this chapter are included as Federal protection components of a 22 

national historic trailé. 23 

Under the Act, portions of the trail or locations along the trail may be identified as ñhigh-24 

potentialò segments or sites. High-potential sites are historic sites that provide an opportunity to 25 

interpret the historic significance of the trail, and criteria for selection of a high potential historic 26 

site include ñhistoric significance, presence of visible historic remnants, scenic quality, and 27 

relative freedom from intrusion.ò
215

 The Act defines ñhigh potential route segmentsò as segments 28 

of a trail that ñafford high quality recreation experience in a portion of the route having greater 29 

than average scenic values or affording an opportunity to vicariously share the experience of the 30 

original users of a historic route.ò 31 

Within the analysis area, there are possibly three high-potential sites and one high-32 

potential segment.
216

 Listed by location from east to west, the high-potential areas are as 33 

follows:
217

 34 

                                                   
212

 The National Park Service website (December 2007) states that the document was ñfinalizedò in 1999 

(http://www.nps.gov/oreg/parkmgmt/planning.htm). 
213

 16 USC 1244 (a)(3). 
214

 16 USC 1242 (a)(3). 
215

 16 USC 1251. 
216

 CMP, p. 19. Accurate distances from the site boundary cannot be determined given the scale of the map shown in 

the CMP. 
217

 Descriptions are based on information in the CMP, p. 287 and pp. 307-308. 

http://www.nps.gov/oreg/parkmgmt/planning.htm
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 Boardman Segment (a 12-mile segment from the eastern boundary of the Boardman 1 

Bombing Range to Immigrant Road, described as ñan appealing landscape of rough 2 

sagebrush-covered desertò): This segment is mostly contained within the Boardman 3 

Bombing Range, which lies at least 8 miles east of the proposed MWPF site boundary 4 

at its closest point. Military use of the area restricts public access. The applicantôs 5 

ZVI analysis indicates that a large number of turbine towers would likely be visible 6 

from points along this segment of the ONHT. Although turbine towers would likely 7 

be visible on the western horizon, views of sagebrush-covered desert would not be 8 

directly affected. 9 

 Well Spring (described as a campsite and water source): This location is within the 10 

Boardman Segment and may be outside the analysis area. The visual features at this 11 

location include the remains of a stage station, a graveyard and trail ruts. The 12 

visibility of turbine towers on the western horizon would not directly interfere with 13 

views of these nearby historic features. 14 

 Fourmile Canyon (noted for visible wagon ruts): This location is adjacent to Fourmile 15 

Canyon Road within a mile of the proposed MWPF site boundary. The Fourmile 16 

Canyon site lies on public land managed by the BLM. The CMP describes the 17 

Fourmile Canyon site as follows:
218

 18 

Over a mile of deep ruts can be found at a BLM interpretive site where the trail crossed 19 

Fourmile Canyon. Emigrants pressed on as rapidly as possible across this country 20 

because of dwindling supplies and their concern that winter would soon be upon them. 21 

 John Day River Crossing (noted for the McDonald Ford river crossing): This location 22 

is approximately 5 miles west of the site boundary. The McDonald Ford provided an 23 

easy crossing of the river, which is normally only 8 to 12 inches deep during late 24 

summer. The ford lies within the river canyon with a hillside to the east that would 25 

likely block the view of the proposed MWPF wind turbines.
219

  26 

The management plan prepared for the site by the BLM Prineville District describes the 27 

Fourmile Canyon location as having ñvisible, well defined ruts representing a segment of the 28 

Trail where immigrants were ópassing throughô on their way to the next campsite.ò
220

 The 29 

Prineville District plan notes that ñmuch of the surrounding tableland between canyons is being 30 

cultivated.ò The BLM has erected an ONHT interpretive wayside at this location. Visitors to the 31 

BLM interpretive wayside look in a westerly direction to observe the visible ruts of the ONHT 32 

on the hillside approximately 100 meters away.
221

 The Department recommends that the Council 33 

find that the important scenic value associated with the ONHT at the Fourmile Canyon site is the 34 

view of the visible remnants of the Oregon Trail and the immediate surroundings on public land.  35 

To protect the visual qualities of the Fourmile Canyon site, the Prineville Districtôs 36 

management plan proposes a ñprotective corridor extending ¼ mile either side of the main trail 37 

                                                   
218

 CMP, p. 307. 
219

 The application includes a photograph showing the view to the east/northeast from the McDonald Crossing (App, 

Exhibit R, Attachment R-1). 
220

 Oregon Trail Management Plan, Bureau of Land Management, Prineville District, September 1993, p. 3. 
221

 The applicant provided a photograph of the view from the BLM interpretive site (App, Exhibit R, Attachment R-

1). 
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rutsédependent on the amount of public land surrounding the individual trail segments.ò
222

 The 1 

proposed MWPF turbines would lie outside the ¼-mile trail rut corridor. The applicantôs ZVI 2 

analysis indicates that MWPF turbine towers would be visible from the BLM wayside, 3 

depending on the direction of an observerôs view. The turbines, however, would not obstruct the 4 

view of the trail ruts from the BLM interpretive wayside. The Department recommends that the 5 

Council find that the proposed MWPF would not have a significant adverse effect on the view of 6 

the ruts, which is the identified scenic value at the Fourmile Canyon site. 7 

The BLM management plan describes several separate trail segments exhibiting well 8 

defined ruts at the John Day River Crossing.
223

 The ruts ñdescend a steep and rugged canyon 9 

slope.ò
224

 The east side John Day River Crossing can be accessed via an unmaintained county 10 

road that is ñpassable only seasonally.ò
225

 Trail ruts on the west side of the crossing are on 11 

private land and generally inaccessible to the public. Other than viewing the ruts, the 12 

management plan does not identify scenic resources or values at the John Day River Crossing. 13 

The Department recommends that the Council find that the proposed MWPF would not have a 14 

significant adverse effect on the view of the ruts at this location. The applicantôs ZVI analysis 15 

indicates that it is unlikely that turbine towers would be visible from the river crossing.  16 

Lewis and Clark National Historic Trail  17 

The analysis area includes a portion of the Lewis and Clark National Historic Trail 18 

(LCNHT), which is managed on federal lands as a designated historic trail under the National 19 

Trails System Act, described above at page 71. The LCNHT is managed under the Lewis and 20 

Clark National Historic Trail Comprehensive Plan for Management and Use, which does not 21 

identify any specific scenic resources or views related to the LCNHT within the proposed 22 

MWPFôs analysis area.
226

   23 

Conclusions of Law 

For the reasons discussed above, the Department recommends that the Council find that 24 

the design, construction and operation of the facility, taking into account mitigation, are not 25 

likely to result in significant adverse impact to scenic resources and values identified as 26 

significant or important in local land use plans, tribal land management plans and federal land 27 

management plans for any lands located within the analysis area. Based on these findings and 28 

subject to the recommended site certificate conditions described herein, the Department 29 

recommends that the Council conclude that the proposed facility complies with the Scenic 30 

Resources Standard. 31 

(e) Recreation 

OAR 345-022-0100 32 

(1) Except for facilities described in section (2), to issue a site certificate, the Council 33 

must find that the design, construction and operation of a facility, taking into account 34 
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 Oregon Trail Management Plan, Bureau of Land Management, Prineville District, September 1993, p. 17. 
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 Oregon Trail Management Plan, Bureau of Land Management, Prineville District, September 1993, p. 4. 
224

 Oregon Trail Management Plan, Bureau of Land Management, Prineville District, September 1993, p. 15. 
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 Oregon Trail Management Plan, Bureau of Land Management, Prineville District, September 1993, p. 19. 
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 National Park Service, Lewis and Clark National Historic Trail Comprehensive Plan for Management and Use 

(January 1982). 
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mitigation, are not likely to result in a significant adverse impact to important 1 

recreational opportunities in the analysis area as described in the project order. The 2 

Council shall consider the following factors in judging the importance of a 3 

recreational opportunity: 4 

 (a) Any special designation or management of the location; 5 

 (b) The degree of demand; 6 

 (c) Outstanding or unusual qualities; 7 

 (d) Availability or rareness; 8 

 (e) Irreplaceability or irretrievability of the opportunity. 9 

* * *  10 

Findings of Fact 

The applicant provided information about compliance with the Councilôs Recreation 11 

Standard in Exhibit T of the application. The analysis area for the Recreation Standard is the area 12 

within the site boundary and five miles from the site boundary. 13 

The area within the site boundary is privately owned, and it contains no County, State or 14 

federally designated lands or recreational facilities. Recreational activities in the analysis area 15 

include camping, hiking, sightseeing, nature and wildlife observation, boating and fishing, wind 16 

surfing, bicycling, and upland bird and big game hunting.
227

 Similar opportunities for each of 17 

these activities are available on public and private lands outside the analysis area. 18 

City Parks, Roosevelt Park, Port of Arlington, China Creek Golf Course  19 

Within the analysis area, but outside the MWPF site boundary, are Roosevelt Park in 20 

Washington State, city parks in Arlington (Earl Snell City Park, Alkali Park and City Park), the 21 

Port of Arlington Park and Marina, and China Creek Golf Course. The three Arlington parks 22 

provide day use facilities such as playground equipment or beach access. Roosevelt Park 23 

(operated by the U.S. Army Corps of Engineers) and the Port of Arlington Park and Marina 24 

provide boat launch facilities and day-use beach areas for water recreation activities on the 25 

Columbia River. The China Creek Golf Course is a 9-hole public course. Each of these facilities 26 

provides common and replaceable activities. The Department recommends that the Council find 27 

that the recreational opportunities offered by these facilities do not meet the criteria in the 28 

standard to be considered ñimportant.ò
228

 29 

State Parks 30 

In commenting on the completeness of the application, the Oregon Parks and Recreation 31 

Department (OPRD) recommended that the applicant consider the recreational facilities at 32 
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 App, Exhibit T, p. 1. 
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 The Council has previously found that these opportunities do not qualify as ñimportantò (Final Order on the 

Application for the Shepherds Flat Wind Farm (July 25, 2008), pp. 76-77). 
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Arlington State Park and John Day (Hildebrand) State Park.
229

 Arlington State Park is a wayside 1 

along Interstate 84 that provides travelers a place to stop, to enjoy the landscape and wildlife, and 2 

to take photographs. The park has no amenities or structures. John Day (Hildebrand) State Park 3 

is an undeveloped property along the John Day River Scenic Waterway accessible to the public 4 

only from the river. The park has boating access and may provide sightseeing opportunities. 5 

There are no management plans for either of these parks. Although the two parks provide unique 6 

recreational sites, demand (usage) is low and the parks have no outstanding or unusual qualities. 7 

The Department recommends that the Council find that the recreational opportunities offered by 8 

the two parks do not meet the criteria to be considered ñimportantò under the standard. 9 

Lewis and Clark National Historic Trail 10 

A portion of the Lewis and Clark National Historic Trail (LCNHT) lies within the 11 

analysis area but outside the site boundary.
230

 The LCNHT follows the Columbia River to the 12 

north of the proposed MWPF.
231

 Recreational opportunities include driving the approximate 13 

route along the Washington State Route 14 or Interstate 84, boating in the river and visiting the 14 

Port of Arlington Park and Marina or Roosevelt Park (discussed above). These recreational 15 

opportunities have no outstanding or unusual qualities within the analysis area. They are 16 

common and ñreplaceableò opportunities and are not in high demand. The Department 17 

recommends that the Council find that the recreational opportunities offered by the LCNHT 18 

within the analysis area do not meet the criteria to be considered ñimportantò under the standard. 19 

Oregon National Historic Trail 20 

The designated route of the Oregon National Historic Trail (ONHT) crosses the site 21 

boundary. Visible remnants of the Oregon Trail occur within the analysis area.
232

 Two separate 22 

visible remnants of the trail are located on private land within the site boundary and are 23 

inaccessible to the public. The applicant identified recreational opportunities associated with the 24 

ONHT at three locations within the analysis area: (1) a monument within the public right-of-way 25 

on Highway 19 marking the approximate alignment of the ONHT, (2) trail markers visible from 26 

McDonald Crossing, and (3) the Fourmile Canyon interpretive site.
233

  27 

The monument on Highway 19 marks the presumed alignment of the Oregon Trail but 28 

otherwise offers no recreational opportunities. No remnants of the Oregon Trail are visible at this 29 

location. In addition, there is a small interpretive monument erected by the Oregon-California 30 

Trails Association on Highway 74 approximately one mile north of Cecil and within the analysis 31 

area. No remnants of the Oregon Trail are visible at the monument, but the monument is located 32 

near Willow Creek, which was used as a camping location for those making the journey on the 33 
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 Email from Jan Houck, OPRD, February 24, 2010. The applicant described the parks (App Supp, Exhibit T, pp. 

1-2). The parks are shown in revised Figure R-1 (App Supp, Attachment T-1). The Department notes that these areas 

are not listed as State Parks on the OPRD website, which lists State Parks in the ñCentralò and ñEasternò regions of 

the state (http://www.oregonstateparks.org/searchpark.php). 
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 App, Exhibit T, Figure T-1. 
231

 The route of the Lewis and Clark expedition does not cross the site boundary. The westward ñtrailò used by the 

expedition in 1805 was by canoe on the Columbia River; in 1806, the expedition returned by land on the 

Washington side of the river (http://www.lewisandclarktrail.com/section4/wacities/tricities/mappingboardman.htm). 
232

 App, Exhibit T, pp. 2-4. 
233

 App, Exhibit T, p. 3. The three locations are shown in Figure T-1. 

http://www.oregonstateparks.org/searchpark.php
http://www.lewisandclarktrail.com/section4/wacities/tricities/mappingboardman.htm
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trail.
234

 The Department recommends that the Council find that the monuments on Highway 19 1 

and Highway 74 do not provide important recreational opportunities. 2 

McDonald Crossing (also known as the John Day River Crossing) is identified as a ñhigh 3 

potential siteò by the National Park Service.
235

 The McDonald Crossing site is located along the 4 

John Day River, which forms the border between Gilliam and Sherman Counties, approximately 5 

five miles west of the proposed site boundary. Although no visible remnants of the Oregon Trail 6 

remain at the McDonald Crossing site, trail markers commemorate the trailôs approximate 7 

alignment. The recreational opportunity for viewing the site of the historic McDonald ford where 8 

the trail crosses the river is unique, although demand (usage) is low due to the limited access to 9 

the site and there are no outstanding qualities (lack of visible trail remnants). Considering its 10 

special designation as a ñhigh-potential site,ò the Department recommends that the Council find 11 

that the McDonald Crossing offers an important recreational opportunity. The applicantôs ZVI 12 

analysis indicates that the proposed MWPF would not be visible from the McDonald Crossing 13 

site.
236

 The Department recommends that the Council find that the design, construction and 14 

operation of the MWPF are not likely to result in a significant adverse impact to recreational 15 

opportunities at the McDonald Crossing site. 16 

Intact remnants of the Oregon Trail are visible in Fourmile Canyon less than one mile 17 

east of the proposed site boundary.
237

 The BLM has constructed an interpretive wayside directing 18 

viewers to wagon ruts that extend up a hillside on the west side of the Fourmile Road.
238

 The 19 

Fourmile Canyon location is designated as a ñhigh-potential siteò for public viewing and 20 

interpretation (see further discussion of this designation above at page 71). The recreational 21 

opportunity is unusual because of the historic significance of the Oregon Trail. Although 22 

opportunities to view developed areas of presumed trail alignments are common, opportunities to 23 

view visible remnants of the trail in locations accessible to the public are rare and irreplaceable. 24 

Demand due to interest in the Oregon Trail may be considered moderate. The Department 25 

recommends that the Council find that the Fourmile Canyon interpretive site offers an important 26 

recreational opportunity. 27 

In the preliminary application, the applicant stated that ñto the extent to which turbines 28 

may be seen from the Fourmile Canyon interpretive site, they will appear as objects in the 29 

background of the view.ò
239

 The Department requested that the applicant provide a visual 30 

simulation of the turbines that would be visible from the interpretive site, based on the proposed 31 

layouts using 1.5-MW and 3.0-MW turbines. The applicant provided photo-simulations showing 32 

that portions of five turbines would be visible under the proposed 1.5-MW layout and that 33 

                                                   
234

 Site Certificate Application Supplement for the Shepherds Flat Wind Farm (November 19, 2007), Attachment S-

2. 
235

 National Park Service, Comprehensive Management and Use Plan, p. 19. See discussion of the management plan 

above at page 71. 
236

 App, Exhibit R, Figures R-1, R-2, R-3 and R-4. 
237

 App, Exhibit T, p. 3. The location of the BLM interpretive wayside is shown on Figure T-1. 
238

 The applicant has provided a photograph of the visible remnants as viewed from the BLM wayside (App, Exhibit 

R, Attachment R-1).  
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 App, Exhibit T, p. 4. 




















































































































































































